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STATEMENT OF ISSUES 
1. Did the trial Court err in mechanically adopting 
without notice to the parties, tlle Findings of Fact and 
Conclusions of Law submitted by defendants? 
-. Were the Findings of Fact in error in finding that 
there was no proof of a bond when the defendant, Industrial 
Indemnity, filed an Answer admitting the issuance of a bond? 
3. Should the trial Court be directed to consider and 
award attorney's fees pursuant to $14-2-3 U.C.A. for the trial, 
for this appeal to the Court and any further proceedings below? 
4. Are the Findings of Fact as to value of the panels 
clearly erroneous? 
5. Did the trial Court err in finding that there was 
no agreement as to the price of the panels when the defendant, 
Tel-Tech, admitted that it knew the price of the CIP panels and 
paid without objection the prices invoiced for said panels by 
plaintiff? 
6. Did the trial Court err in finding that there was 
no agreement between the parties as to the value or price of the 
panels when Tel-Tech admitted that it had agreed to pay a 
specific price for four (4) panels which were in fact provided? 
7. Did the trial Court err in failing to award to 
plaintiff the reasonable value of additional control boxes 
and enclosures and further changes in the panels provided by 
plaintiff in addition to the four (4) panels upon which Tel-Tech 
had agreed to pay a specific price. 
8. Did the trial Court err in entering Findings of 
Fact which had the effect of returning payments which were made 
upon account without objection by Tel-Tech on individual panels 
which were invoiced by ACP during the prosecution of the 30b? 
9. Did the trial Court err in admitting Exhibits 4, 
5, 6, 7, 8, 9 and 10 on the first day of trial and then rule them 
to be inadmissable after the trial was concluded and completely 
disregarding these exhibits as evidence? 
10. Did the trial Court err in entering Findings of 
Fact which were incomplete and which did not deal with the 
following issues presented in the pleadings and at trial? 
a. The admitted course of dealing by Tel-Tech 
that where the value of the panels provided 
exceeded the prices discussed prior to the job, 
Tel-Tech absorbed and paid the added price or 
negotiated the same with their customer. 
b. The undisputed course of conduct by Tel-Tech 
of paying invoices for panels without objection 
during the time of prosecution of the work. 
c. The balance due upon the account sued upon. 
d. Whether or not, based upon the previous 
jobs between ACP and Tel-Tech actually in 
evidence, ACP charged Tel-Tech more or less 
on the instant project. 
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11. Whether or not the opinion and factual evidence 
as to prices of parts which made up the panels given by 
defendants expert witness was in fact without foundation. 
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JOHN L. McCOY (2164) 
Attorney for Plaintiff-Appellant 
310 S. Main Street #1309 
Salt Lake City, Utah 84101 
Telephone: 355-6400 
IN THE UTAH SUPREME COURT OF 
THE STATE OF UTAH 
AUTOMATIC CONTROL PRODUCTS, 
a corporation, 
Plaintiff-Appellant, 
vs. 
TEL-TECH, INC., CACHE VALLEY 
DAIRY ASSOCIATION and INDUSTRIAL 
INDEMNITY COMPANY, a corporation 
Defendants-Respondent.) 
Case No. 20422 
STATEMENT OF FACTS 
This is an action against the defendants-respondents, Tel-
Tech, Inc. and its surety, Industrial Indemnity, for the balance 
due upon an account for the agreed upon or reasonable value of 
certain electrical control panels, engineered and built by 
plaintiff-appellant, Automatic Control Products, hereinafter 
referred to as ACP, installed to electronically control a cheese 
processing plant owned by Cache Valley Dairy Association, 
hereinafter referred to as CVDA, in Cache County, Utah. The 
plaintiff did the foregoing work at the direct request of the 
defendant-respondent, Tel-Tech, Inc., hereinafter referred to as 
Tel-Tech, who contracted the work with CVDA. (App. P. 1-2). A 
claim to foreclose a mechanics lien was filed by ACP against 
CVDA; however, based upon a stipulation by the surety defendant, 
I n d u s t r i a l I n d e m n i t y , t h a t a bond f i l e d by i t a p p l i e d t o t h e 
d e f e n d a n t (App. P. 8 - 1 1 , R - 3 8 - 4 2 ) . The c l a i m a g a i n s t CVDA was 
d i s m i s s e d a n d t h e c l a i m a g a i n s t T e l - T e c h a n d I n d u s t r i a l 
I n d e m n i t y was r e m o v e d t o T h i r d D i s t r i c t C o u r t of S a l t Lake 
C o u n t y , (App. P. 8 - 1 1 ) . 
The i s s u a n c e of t h e s u r e t y bond by I n d u s t r i a l I n d e m n i t y fo r 
t h e payment of m a t e r i a l m e n and s u b c o n t r a c t o r s was a l l e g e d i n t h e 
c o m p l a i n t of ACP (App. P. 3) and was a d m i t t e d i n t h e a n s w e r of 
I n d u s t r i a l I n d e m n i t y . (App. P. 1 2 , P a r a . 7 ) . C o u n s e l f o r t h e 
d e f e n d a n t s r e p r e s e n t e d t o t h e C o u r t i n h i s o p e n i n g s t a t e m e n t 
t h a t t h e s u r e t y company had t e n d e r e d i t s d e f e n s e t o Te l -Tech and 
t h a t c o u n s e l r e p r e s e n t e d b o t h d e f e n d a n t s and i n d i c a t e d t o t h e 
C o u r t t h a t t h e s u r e t y wou ld pay i f T e l - T e c h d i d n o t , and t h a t 
T e l - T e c h was l i a b l e t o t h e s u r e t y company i n any e v e n t . (P . 224 
l i n e s 1 8 - 2 5 , P. 225 l i n e s 1 - 2 ) . 
The t r i a l C o u r t , a f t e r t h e t r i a l and w r i t t e n a r g u m e n t , a t 
p a g e 1 0 0 - 1 0 7 of t h e p l e a d i n g s , s i g n e d F i n d i n g s of F a c t t h a t no 
e v i d e n c e was adduced a t t h e t r i a l p r o v i n g t h e bond of I n d u s t r i a l 
I n d e m n i t y and t h e r e f o r e r e f u s e d t o e n t e r j u d g m e n t a g a i n s t t h e 
s u r e t y . F u r t h e r , t h e C o u r t d i d n o t c o n s i d e r i n s a i d f i n d i n g s , 
a t t o r n e y ' s f e e s p u r s u a n t t o $ 1 4 - 2 - 3 U.C.A. d e s p i t e t h e f a c t t h a t 
s a i d f e e s were r e q u e s t e d in t h e c o m p l a i n t , (App. 3 Pa ra . 6) were 
p roved a t t r i a l , ( E x h i b i t 18) and a judgment was awarded a g a i n s t 
t h e d e f e n d a n t , Te l -Tech (R. 107) . 
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At trial, Tel-Tech acknowledged in the opening statement 
that it had a history of doing business with ACP for many years. 
Tel-Tech further acknowledged that the parties never in their 
relationship had any written contract between them although 
together they had done many jobs; and further, there was no case 
where Tel-Tech had not paid ACP for value given, even if it was 
an extra that had been provided. (P. 223, lines 1-11) 
Mr. Larry Florence was sworn as first witness for the 
plaintiff. He was the business manager for the plaintiff and 
had dealt with Tel-Tech since 19/5. He personally dealt with 
Tel-Tech in the planning and installation of the instant project 
on behalf of the plaintiff, (P. 226-227). 
Tel-Tech came into existence in 1975, about the same time 
that Mr. Florence began working with ACP. Since that time, ACP 
had performed approximately 200 jobs for Tel-Tech prior to the 
job which is the subject matter of this lawsuit. (P. 284). Tel-
Tech's business constituted approximately 20% of ACP's total 
business with the parties herein never having a written contract 
and never had a problem getting paid in full up until the time 
that the instant lawsuit occurred. (Tr. 284 lines 10-25). 
The first discussions between the parties regarding the CVDA 
job that Mr. Florence could recall was in 1979 or 1980 when 
Randy Telford of Tel-Tech told Mr. Florence that Tel-Tech was 
attempting to get the CVDA job. (P. 285-286). No prices were 
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discussed uhtil August 18, of 1981, when Mr. Florence was asked 
to come down to Tel-Tech to discuss general estimates of prices 
on control panels. (P. 287, L. 13-25). Mr. Florence testified 
that he did not give a firm bid on the job (P. 292, L. 1-5), and 
did not receive a purchase order from Tel-Tech upon the job until 
August 30, 1982, at which time, other than on two (2) dual CIP 
panels, Mr. Florence did not know how much the total job was 
going to cost. (P. 292, L. 13-24). 
On August 18, 1981, the parties did not discuss the prices 
of the dual CIP control panels and the main control panels. The 
purpose of the meeting was to discuss prices or what it was going 
to cost to do the control panels other than the main control 
panels or the dual CIP panels. (P. 288, lines 15-21). 
On August 19, 1981, there were no drawings on the project in 
existence except piping diagrams, (Exhibit 23D) which would be of 
very limited assistance in the building of the control panels. 
No drawings were ever provided for Mr. Florence of the proposed 
panels, as it was Mr. Florence's job to engineer, design and 
build the panels. (P. 289, lines 1-12). Some of the diagrams 
contained in Exhibit 23D Mr. Florence saw at the August 18th 
meeting, however; the valve cluster diagram dated November of 
1981 was not part of the papers that Mr. Florence saw at that 
meeting. (P. 290, lines 22-24). Mr. Florence did not receive 
those until February, 1982. 
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Mr, Florence testified that during July of 1982, the parties 
were discussing a main control panel which would control the 
temperature of the product produced by CVDA and which also had 
level gauges to indicate the various levels of product in the 
storage tanks, and other pump controls and devices that were 
unspecified. (P. 231, lines 16-25, P. 232, lines 1-8). In 
addition, Tel-Tech wanted a process control panel which was to 
control bringing milk out of storage tanks and distributing it 
into certain cheese vats, and also to cause whey to be withdrawn 
and be distributed into some unspecifed vat and to distribute the 
curd. (P. 233, lines 1-8). Also, there were to be constructed 
receiving panels which were to cause the system to unload the 
product from delivery trucks into specific tanks pre-selected on 
the control panel. (P. 233). There was a receiving clean in 
place dual panel, hereinafter referred to as receiving CIP 
panel, which had the function of causing the system to clean in 
place two (2) delivery trucks after unloading. (P. 234). In 
addition there was a Double 00 CIP clean in place panel, used to 
clean the Double 00 cheese vats. (P. 235, lines 1- 6). Tel-Tech 
also requested three (3) valve control panels called valve boxes 
(P. 235, lines 18-25), and there was an enclosure to hold 
Anderson recorders for a total of nine (9) enclosures or panels 
and some incidental materials. (P. 236, lines 2-24). 
On August 24, 1982, Tel-Tech, through Ron Anderson, sent 
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Exhibit P3, which described further changes which CVDA wanted in 
the project, (P. 239-240), Pursuant to the purchase order, Mr. 
Florence engineered and constructed the control panels which are 
shown below in chronological order, with the date invoiced and 
billed, the invoice number, the exhibit number, and the record of 
payments by Tel-Tech to ACP on these invoices: 
PAYMT 
BY TEL 
EXHIBIT INVOICE INVOICE TECH 
DATE NUMBER NUMBER DESCRIPTION AMOUNT EX.19P 
10-12-82 (advance payment by Tel-Tech) ?5,000.00 
11-4-82 6-P 6279 Rec. Control 
Panel 4,900 
Rec. Dual 
CIP 6,140 
Valve Box A 3,800 
Valve Box B 3,020 
Valve Box C 1,220 
TOTAL: $19,080 
11-10-82 10-P 6280 Process 
Dual CIP 5,570 
TOTAL INVOICES TO 11-10-8 2: ?24,65 0 
11-15-82 19-P (Payment by Tel-Tech): 10,000.00 
11-24-82 19-P (Payment by Tel-Tech): 4,080.00 
11-24-82 19-P (Payment by Tel-Tech): 5,570.00 
TOTAL PAYMENTS BY TEL-TECH TO 11-24-82 (Ex. 19P): ?24,650.00 
11-26-82 7-P 6293 Process 
Panel 10,400.00 
12-27-82 9-P 6332 Enclosure for 
Anderson 
Recorders 1,791.00 
1-31-83 10-P 6372 Addition to 
Process Dual 
CIP 663.00 
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1 - 3 1 - 8 3 
2 - 7 - 8 3 
2 - 2 3 - 8 3 
2 - 2 3 - 8 3 
2 - 2 3 - 8 3 
2 - 2 3 - 8 3 
2 - 2 3 - 8 3 
5 - P 
4 - P 
19-P 
1 9 - P 
i y - p 
1 9 - P 
19 -P 
1-31-83 8-P 6373 Main Control 
Panel with 
Graphic s 16,466.00 
6369 Relays y5.58 
6397 Regulator 
Gauge 103.70 
(Payment by Tel-Tech) 1,791.00 
(Payment by Tel-Tech) 95.58 
(Payment by Tel-Tech) 66 3.00 
(Payment by Tel-Tech) 1,075.00 
(Payment by Tel-Tech) 103.70 
BALANCE DUE: ?26,866.00 
Attached to all of the larger invoices were material lists 
and labor charges which were a part of the books and records that 
Mr. Florence created at the time of completion of the control 
panels. These lists of material and labor, sometimes called 
recap or pricing sheets, were not attached to the invoices 
actually sent to Tel-Tech, but were the basis of issuing the 
invoices. (P. 243-245, L. 22-25). 
These Exhibits, P4, 5, 6, 7, 8, 9 and 10 were admitted 
initially by the Court subject to "the review for authenticity 
or correctness so far as whether Mr. Crowther had the same 
materials" (Tr. 247 lines 9-15). After the noon recess of the 
first day of trial, the Court asked Mr. Crowther whether or not 
he had a chance to go over the invoices, to which Mr. Crowther 
answered that he had, and Exhibits 4, 5, 6, 7, 8, 9 and 10 were 
admitted by the Court ruling as follows: 
"Then the reservation is overridden by the Court. Those are 
all admitted that were subject to the reservation." (P. 
2/8, Lines 1-19). 
Mr. Florence testified that the pricing sheets attached to 
the exhibits were in his handwriting, and that, in his opinion, 
the prices charged on the invoices were reasonable and fair, that 
he had competitively bid similar equipment in the past and had 
been the low bidder on a number of jobs, that he had used the 
same pricing formulas in the competitive bid jobs as he used in 
the Tel-Tech invoices, and that he had been doing such work since 
1975. (Tr. 278, lines 1-25). 
Exhibit P7, presented during the testimony of Mr. Florence 
is an invoice dated November 26, 1982 for the process control 
panel which was picked up by Tel-Tech on the same date. Attached 
to it for purposes of trial were the same type of labor and 
material lists as attached to Exhibit P6 (Tr. 248, lines 3-22). 
The invoice was signed by Bonnie Hansen, Randy Telford, President 
of Tel-Tech, was present at the time that this panel was picked 
up and presumably would have seen this invoice. (Tr. 249, lines 
1-10). 
Exhibit 8P represents two (2) other invoices from ACP to 
Tel-Tech, attached to which were lists of materials, time and 
labor primarily for the main control panel, however also 
includes the extra work and materials that were involved in the 
changes in the process panel and the Double 00 CIP panel done at 
Logan. (Tr. 250-251). Because Ron Anderson, of Tel-Tech, 
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coordinator for the CVDA project, asked ACP to deliver the main 
control panel enclosure to the site before its completion, Mr. 
Florence was required to perform the installation of the 
component parts within the main panel on site at CVDA in Cache 
County during December, 1982 and January, 1983. (P. 251-252). 
The invoice has attached to it recap sheets for the main 
panel, created at about the time that the panel was finished 
showing parts and labor. (P. 252, lines 14-19). However, some 
of the materials and labor were expended upon changes made in the 
process panel and Double 0 CIP panel requested by Tel-Tech during 
the same trips to CVDA to build the main panel. (P. 295-296). 
Exhibit 9P represents a stainless steel enclosure to house 
eight (8) recorders (P. 253, lines 12-19). Attached to this is 
an invoice for ?1,557.14 from Con-Tro-Fab, the supplier of ACP 
for the enclosure. (Tr. 254, lines 1-5). This enclosure had to 
be made quickly because Ron Anderson of Tel-Tech did not know 
the precise measurements of the space in which it was to fit. The 
enclosure had to fit between two vats which had not previously 
been placed, and space was short. Thus, it was decided to bevel 
the corners to accomplish this. (P. 255). This exhibit was 
also admitted subject to the same reservation as the other 
exhibits. 
Exhibit 10P is comprised of two (2) invoices from ACP to 
Tel-Tech. Attached to those invoices is the pricing sheet for 
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the standard CIP unit. (P. 256, 41 lines 18-25). One invoice is 
dated Novemer 10, 1982, for ?5,570.00 for the base price of the 
panel, the other invoice is dated January 31, 1983, for an 
additional $663.00, which were changes requested to be made in 
the panel. The pricing sheet attached to this second invoice was 
created on November 11, 1982, and the addition was created on 
January 31, 1983. Exhibit 10P was admitted with the same 
reservation as the other invoiced documents. (P. 257-258). 
Mr. Florence further testified that after January of 1983, 
the processing order of the double 00 vats had been changed by 
Tel-Tech and changes were made in the. handling of whey, which 
required reprogramming of the process panel. (P. 269, L. 8-21). 
Also, the receiving CIP panel still had to be programmed and 
started up, but was not hooked up, so it could not be used and 
switches had to be replaced and changed in the process panel (P. 
269-270, Lines 1-13). 
Exhibit 12P represents additional valves provided, but not 
previously- billed on the job, a small parts kit delivered on 
March 8, 1983 and signed for by CVDA, a level control not 
included in the original billing and the mileage for thirteen 
(13) different trips made by Mr. Florence to Cache Valley on 
December 2, 10, 15, 16, 18, 26 and 28, 1982, and January 7, 13, 
17, 1983, February 16 and 23, 1983 and March 8, 1983. The purpose 
of these visits was to assemble the main panel at the job site 
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and to make requested changes in the CIP and process panels* The 
total charge for mileage and additional parts was $1,088.19. The 
billing was created in January, 1984 and was never billed to Tel-
Tech. The hours spent are included in Exhibits 8P and 10P. (P. 
259, lines 1-20). 
After rendering the invoices, except for Exhibit 12P, 
receiving payments for various invoices and finishing the job so 
that all of the panels properly operated the cheese plant, Mr. 
Florence repeatedly attempted to contact Tel-Tech regarding the 
non-payment of the remaining invoices. He sent a letter (Exhibit 
30P) reviewing the charges for the panels. He could neither 
find out what objections Tel-Tech had to the outstanding invoices 
nor could he obtain payment; therefore he filed a lien upon the 
property of CVDA. (P. 2 71). 
Tel-Tech had bought the CIP panels many times previously 
and was well aware of their cost. Therefore, Mr. Florence 
did not give them any estimates on the CIP control panels. (Tr. 
293, lines 1-8). Moreover, on the invoices presented on the CVDA 
job, the dual CIP panels did not exceed the price of previous CIP 
panels that ACP had made for Tel-Tech and the invoiced for a 
standard price that Tel-Tech had been paying over the years. (P. 
293, lines 14-23). 
Mr. Florence never specifically told Tel-Tech that part of 
the additional cost billed for the main panel was actually 
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incurred as work done on the process panel, because this work 
was done after the billing for the process panel and while 
personnel of Tel-Tech were working in the plant along side of the 
personnel of ACP. I'el-Tech had asked for the changes on the 
process panel, and those changes and work were being done on 
both of the panels. Pricing for this was a practical matter. 
Each time he worked on the panels, Mr. Florence took a box of 
spare parts with him trying to anticipate what Tel-Tech's needs 
would be at the plant and what they would ask for. When he 
finished the work, he took inventory of what he had added to the 
panels out of the spare parts, which may have gone into either 
the main panel or the process panel or the CIP panel. (P. 296, 
lines 1-12). 
There were obvious difficulties in keeping track of which 
part went into each panel and dividing the labor costs on these 
trips to Cache Valley because several panels were worked on at a 
time during each visit. (P. 296, lines 13-18). Mr. Florence 
took physical inventories of control panels at each stage of the 
billing. The invoices in Exhibits 4, 5, 6, 7, 8, 9 and 10 were 
submitted to Tel-Tech at the time the equipment was picked up by 
Tel-Tech or delivered to them. Those which were not signed by 
employees of Tel-Tech were hand carried to the office of Tel-
Tech, (P. 297, lines 24-25, P. 298, lines 1-9). 
Mr. Florence explained more specifically how he billed the 
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job at P. 299: 
"I used basically the same system that I had used on jobs 
that I quoted them in the past. I took what I con-
sidered a landed cost, meaning that it would include 
freight and whatever handling and ordering and so forth 
in my shop. I would take a landed" cost and either 
estimate—either estimate labor, or in this case I added 
up the labor so this would be more accurate than when I 
estimate. I put a margin in of potential error in there 
when I would put in a little more in for time anticipating 
that there could be overruns. In this case they paid 
exactly what they got so this was a better deal than they 
would normally had--normally have gotten. 
Q: This wasn't based in any way on what your estimates 
were at the meeting back in August of 1981? 
A: Absolutely not. 
Q: Will you tell me again what you mean by "landed cost" 
of materials? What you mean by "landed"? 
A: That would be an average cost of my shop including what 
I considered necessary for freight, for handling, for 
tying up inventory for a long period of time... 
Q: In your mind were you really charging on a time and 
material basis? 
A: I was in my mind charging them the same way I had 
charged them for the past seven (7) years. 
Q: Did you consider that to be a time and materials basis— 
A: Yes. 
Q: —When you charged for your time and materials and 
charged them for a certain mark-up on that? 
A: Yes. 
Q: Didn't you use the manufacturers listed price even though 
you didn't pay the listed price? 
A: I used it as the basis to determine my price. 
Q: Tell me how you did that. 
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A: On pilot lights and operators I used b0% of the list 
price, one-half. On valves, solenoid valves, I used 
85% of the list price. On relays I used the list 
price. On enclosures I used the manufacturer's net 
cost to me. 
Q: We just saw an invoice this morning on an enclosure 
you were billed by the manufacturer and it was 
?1500.00 and you charged $1700.00. Do you remember 
that one? 
A: Yes. 
Q: So on that one you didn't charge the manufacturers 
net cost to you, did you? 
A: Well, I didn't give them anything on my cost. I 
always put it in a markup. In the panel you are 
referring to, I put 15% on for my handling. 
Q. Okay, you didn't in fact though pay 50% of the man-
ufactured net cost for those bulbs and what have 
you told us you billed Tel-Tech for, did you? 
A: I probably had another 5% to 10% below that in 
some cases which I considered appropriate for my 
acquisition and tying up inventory for long periods 
of time. 
Q: And isn't it true that on all of the parts you plugged 
them into Tel-Tech's contract at significantly 
higher than your actual price was you had to pay the 
manufacturer? 
A: No, that is not true. 
Mr. Florence further explained that the cost of labor was 
computed at $15.00 per hour, which was the cost actually paid by 
the corporation to Mr. Florence; however, there were others who 
were paid less. (P. 306). The work on the panels was 
accomplished by Mr. Florence and two other full-time employees, 
who worked considerable overtime on the project. (Tr. 323, lines 
14 
18-25). According to Mr. Florence, 14 hour days were typical and 
he himself worked Sundays in order to get the panels completed. 
(P. 323-324). Once the parts and labor costs were figured in, 
then those prices were multiplied by 1.3 2 or 1.3 5, which would be 
equivalent to a 26% markup. (P. 307). ACP's total inventory of 
parts ran about $15,000.00 in order to obtain its factory 
discounts. (P. 309, line 25). The cost of maintaining such an 
inventory and shipping charges added to ACP's actual cost of the 
items prior to the overhead and profit multiplier. (P. 308, L.19-
25) . 
All hours of labor were accumulated on a note pad and then 
put from the note pad on to the recap sheets which are included 
in Exhibits 6P, 7P and 8P and show the total number of hours of 
labor expended. (P. 324). The recap sheets attached to the 
invoices had recorded on them the hours spent by personnel of ACP 
system taken from the original pad of the payroll record at the 
end of the pay period involved, at which time the pad which was 
the book of original entry was discarded. (P. 324-325, lines 1-
14). 
The recap sheets attached to the invoices show labor hours 
which are actual hands on work in the assembly of the control 
panel, the drafting and engineering time was broken out into 
separate catagories designated as drawings or engineering. (P. 
335, lines 7-22) The price lists actually used on this job were 
15 
provided for counsel for the defendants at the time of the taking 
of deposition of Mr. Florence. (P. 338, lines 6-12). 
In Mr. Florence's deposition, he indicated that he only-
kept track of the time he spent in design work, "to an extent." 
(P. 325, lines 1-12;. Although, there was considerable time 
spent by Mr. Florence in design work and the number of hours 
thinking about the project or in meetings with other persons 
talking about it. (P. 329, lines 19-25, P. 330, line 3). 
The design work on the instant job done by Mr. Florence was 
billed without the benefit of knowing the exact number of hours 
spent when he billed them and were based upon an approximation 
in Mr. Florence's mind of time spent by him and what he felt 
those services were worth. (P. 344, lines 1-25). The amount at 
which he priced the design work came to approximately 3% of the 
total job of ?54,000.00 (P. 345 lines 1-2),. 
As to trips to Logan, while Mr. Florence did not advise 
Tel-Tech in advance that he was going to bill them for mileage 
for traveling to Cache Valley, on other previous jobs Mr. 
Florence had gone to Greeley, Colorado and he had sent a 
representative to Montana and he had billed them and had been 
paid by Tel-Tech for these travel expenses (P. 331, lines 7-25). 
Tel-Tech agreed to pay air freight to bring certain 
enclosures in because of the lateness in ordering them. (P. 318, 
lines 14-18). 
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Mr. Florence had with him in Court the invoices and recap 
sheets of all of the some 200 previous jobs that had been 
accomplished by ACP for Tel-Tech and paid by Tel-Tech since 1975 
(P. 339-340)* He testified that he had priced those jobs for 
Tel-Tech in the same manner as the instant job. However, the 
Court, at (P. 340, lines 22-24) questioned the relevance of the 
other jobs where the witness had already testified that he had 
priced those jobs in the same manner that he did in the instant 
case and refused to allow Mr. Florence to discuss in detail the 
previous jobs. (P. 349). 
On the previous jobs, where extras were paid by Tel-Tech, 
ACP quoted a price on the job either before the trip was taken or 
after the trip was taken, and travel expense was considered at 
that time. (P. 345, lines 10-15). In Mr. Florence's industry, 
personnel doing service work in the field are presently being 
paid ?300 to ?500 per day plus expenses for people with a 
technical background. IP. 347, lines 1-10). 
Mr. Florence testified that he had other competitively bid 
jobs ongoing at the time of the CVDA job and felt definitely that 
he would have been the low bidder with his prices on the CVDA job 
if it had been competitively bid. (P. 348, L. 8-25, P. 349, L. 1-
15). 
Exhibit 18P, which represents a statement of attorney's 
fees was admitted without objection, that if counsel for 
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plaintiff were to take the stand, he would testify that it 
represented the hours he actually spent and was a reasonable fee 
for the services involved in this particular case. (P. 351-352). 
On the second day of trial, Mr. Randy Telford, President of 
Tel-Tech, Inc., took the stand. He testified that Tel-Tech is 
basically a sales and service company, a contractor doing 
installation of dairy processing and food processing equipment. 
(P. 359). He reiterated that Tel-Tech's relationship with ACP 
began in 1975. This business was cemented by the close 
relationship of both Mr. Raldo Lanni and Mr. Larry Florence who 
represented ACP in Ogden and Salt Lake City respectively. (Page 
7 lines 13-20). 
Historically, the way in which the two (2) companies did 
business was that the people from Tel-Tech would explain to 
people from ACP the number of pumps and the number of valves that 
they wanted opened and closed by a panel, and ACP would come back 
with a price. (P. 362). However, there was give and take in 
that relationship with respect to prices, very much so until the 
present situation developed, there had never been a instance 
where the two parties could not work out their ditterences. 
Many times, Mr. Telford said, if it was not presented by ACP 
with not too great of an increase between the bid cost and the 
actual cost, Tel-Tech felt that it could absorb the difference, 
and sometimes it did. (P. 363, lines 1-13). 
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Mr, Telford testified that after a meeting in June or July, 
1981 wherein he and Mr. Florence discussed the proposed Cache 
Valley job, he wrote Exhibit 20-D, which was entitled "Control 
Panel Estimates from Larry" (ACP) (P. 370, lines 21-25). This 
exhibit reflected discussion of prices on one receiving 
panel, two Double 00 panels, one process panel and one main 
panel, plus a dual eductor CIP panel, which had been built so 
many times over the years by ACP for Tel-Tech that Teltord knew 
that its cost would be between ?5,000 to ?6,000 (Page 3 73, 
lines 18-23). There were changes made in the items listed on 
Exhibit 20-D before the project actually got underway. The two 
double 00 panels on that exhibit were merged into a single 
panel (P. 374, lines 20-25) which is the process panel, as shown 
on Exhibit 7-P of the plaintitf. (Page 3/5, lines 1-10). A 
process panel listed on Exhibit 20-D at a cost of ?4600.00 was 
not actually built, because Tel-Tech changed that and used that 
category for another dual eductor CIP panel, which had a price 
between $5,000 to ?6,000 (P. 375, lines 15-22). 
Telford further admitted that beginning in August, 1982, 
and continuing through November or December, 1982, he had 
telephone conversations with Mr. Florence concerning changes and 
additions being made to the panels as the job progressed. He also 
testified that he spoke with Mr. Florence about the need to 
document these changes so that Tel-Tech could negotiate them with 
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CVDA or determine what the problem was that necessitated such 
changes. (P. 385). There were two conversations in which Mr. 
Florence and Mr. Telford discussed the fact that there were 
obvious changes on the panel that needed to be made, that they 
should get together, discuss the matter with CVDA and talk to 
them about changes in relation to price (P. 385-386). In these 
conversations, Mr. Florence indicated that there were going to be 
price increases, as he said he was concerned about some of the 
changes that were being made (P. 386, lines 15-21). 
However, Mr. Telford testified that the only time that he 
and Mr. Florence discussed actual prices figures was in the 
meeting in June, 1981. The contract between Tel-Tech and CVDA 
was not signed until July, 1982, one year later. During the 
intervening period, all of the technical aspects of the job were 
turned over to Ron Anderson of Tel-Tech (P. 402). Nevertheless, 
Mr. Telford admitted that he anticipated changes in the price 
of the job in accordance with changes made subsequent to the June 
conversation he had with Mr. Florence (P. 40 3, line 3). 
Exhibit 3P, a letter from Ron Anderson of Tel-Tech, shows 
that there were changes being made by Cache Valley and Tel-Tech 
in the control panels even after the contract with CVDA was 
signed in July, 1982 (P. 403A, lines 1-14). Mr. Telford said 
that he was aware of the fact that there were numerous 
conferences between his subordinates and Mr. Florence after the 
20 
conversation of June, 1981 when Mr. Telford created Exhibit 20D, 
and as a result of these conversations, there were many changes 
made in the requirements for the panels. Further, Mr. Telford 
did not personally coordinate this project, but had left it to 
Ron Anderson, an employee of Tel-Tech, who never testified at the 
trial. (P. 406-407). 
The receiving dual CIP panel was subsequently made and 
received. The two (2) Double 00 panels were not constructed as 
two (2) panels but were combined into one (1) panel. The 
process panel became a dual CIP panel. The main panel was 
constructed and furnished. In addition to the items shown on 
Exhibit 20-D, ACP furnished an additional dual eductor CIP panel, 
an enclosure for the Anderson Recorders, (P. 408) and three valve 
control boxes, a total of nine (9) panels, control boxes or 
enclosures (P. 410-411, 441-442). 
Mr. Telford testified on direct examination that he didn't 
believe that ACP had ever charged as much in the past for panels 
as in the instant job and that was the reason for the litigation. 
(R. 384, L. 19-21). However, Mr. Telford could not say what 
other jobs that ACP had done for Tel-Tech, where ACP had charged 
Tel-Tech less than the prices on the instant job, nor did he have 
any documents to support such contention present in court (P. 
413, lines 1-13). On the other hand, Exhibit 36P bears the 
initials of Mr. Telford and shows a price for a dual CIP unit of 
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$ 8 , 0 0 0 . 0 0 , f rom a p r e v i o u s j o b b i l l e d by ACP t o T e l - T e c h (P . 
4 1 5 - 4 1 7 ) and p a i d f o r by T e l - T e c h . E x h i b i t 37P was a n o t h e r j o b 
be tween ACP and Te l -Tech w h e r e i n ACP c h a r g e d T e l - T e c h $15,000.00 
f o r a t r i p l e CIP u n i t , w h i c h c h a r g e i s i n p r o p e r r a t i o t o a u n i t 
l a r g e r t h a n a d u a l C I P u n i t a n d w h o s e c o s t w a s a d j u s t e d 
a c c o r d i n g l y by ACP. (P. 417-418) . 
Mr. T e l f o r d d i d n o t h a v e an e x a c t c o u n t a s t o w h a t t h e 
c o m p o n e n t p a r t s of t h e p a n e l s w e r e r e q u i r e d t o be i n t h e J u n e 
1981 c o n v e r s a t i o n , s o he had no i d e a as t o w h a t d i f f e r e n c e s i n 
p r i c e t h e r e might have been be tween t h e p r i c e s d i s c u s s e d i n J u n e , 
1981 and t h e a c t u a l p a n e l s made. (P. 426-428) . 
CVDA was t h e b i g g e s t job t h a t Te l -Tech had u n d e r t a k e n up 
t o t h a t t i m e i n d o l l a r v o l u m e . (P . 4 2 8 , l i n e s 2 0 - 2 3 ) . T e l f o r d 
had a d i f f i c u l t t i m e on t h e Cache V a l l e y j o b b e c a u s e of c h a n g e s 
t h a t were r e q u e s t e d by CVDA. (P. 428, l i n e s 24 -25 , page 429 l i n e s 
1-3). Mr. T e l f o r d s a i d i t was d i f f i c u l t g e t t i n g i n f o r m a t i o n from 
Cache V a l l e y fo r everyone on t h e j o b . (P. 430 l i n e s 10-12) . I t 
w a s t h e d u t y o f ACP t o d e t e r m i n e t h e s i z e o f t h e p a n e l 
e n c l o s u r e s , t h e number of p r o g r a m m e r s and u s e t h e i r s k i l l s i n 
e n g i n e e r i n g p r e c i s e l y w h a t was n e e d e d t o d e l i v e r t h e c o r r e c t 
c o n t r o l s t o t h e c u s t o m e r of Te l -Tech w i t h o u t knowing e x a c t l y what 
t h e c u s t o m e r n e e d e d . ( page 433 l i n e s 1 - 1 0 ) . 
The CIP p a n e l w h i c h was n o t i n c l u d e d on E x h i b i t 21D was 
i n c l u d e d by Mr. T e l f o r d i n h i s b i d t o CVDA a t ? 5 , 0 0 0 t o ? 6 , 0 0 0 . 
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(P. 434, lines 21-25, P. 435, lines 1-6). The billing from ACP 
on that particular panel was Exhibit 10P and was billed at 
?5,570.00 which was within the range of Telford's ?5,000 to 
§6,000 figure. (P. 434, lines 21-25, page 435, lines 1-5). 
Following Mr. Telford, Mr. Raldo Lanni testified for the 
defendant that he was the principle founder and President of ACP 
from its beginning in 1975. He ceased having a relationship 
with ACP in 1981 because ACP looked like it was not going to 
prosper and because, as a full-time employee of Western General 
Dairies, he could not afford to spend anymore time with the 
company. (Page 439, lines 1-21). 
Mr. Lanni became acquainted with Tel-Tech through Leonard 
Telford, the father of Randy Telford (P. 440, lines 23-25). On 
behalf of Western General Dairies, Mr. Lanni bought systems from 
Tel-Tech (P. 441, lines 17-24) and on behalf of ACP, Mr. Lanni 
sold Tel-Tech approximately 25 panels in which sales Mr. Lanni 
participated in the costing. (P. 442, lines 10-12). 
His testimony on direct was that between ACP and Tel-Tech 
they had established a procedure whereby ACP would take their 
exact cost and then a percentage of markup with a multiplier of 
1.43, 1.15 and 1.25 of costs. He testified that ACP had rented a 
warehouse from Tel-Tech and because of this they had a closer 
relationship than normal, so that ACP kept costs and the markup 
lower (P. 443 lines 4-10). ACP's cost of material was 
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substantially less than the manufacturers list prices, (Page 443, 
lines 21-24), particularly those of a manufacturer by the name of 
IDEC. (P. 443-444). Lanni didn't remember exactly what the 
multiplier was when he was at ACP, but approximately the figure 
of .32 or .30 stuck in his mind. (P. 445, lines 2-6). He 
testified that as to Tel-Tech, that ACP would figure out the 
percentage, their cost of material, add a percentage of profit, 
use a markup for labor as well as the material and gave that cost 
to Tel-Tech as a firm figure. (P. 445, lines 20-23). Their 
price was only a firm figure. (P. 446, lines 1-2). He testified 
that in the industry it is a competitive business and generally 
jobs are put out for competitive bid. (Page 446, lines 13-16). 
He attempted to testify as to the price list used on 
Exhibits 6P and 7P, but admitted that he did not know what price 
list those particular documents were prepared from. (P. 448, 
lines 17-22). He only had the price list of the current prices 
for May, 1984 on the products shown on those exhibits; however, 
this was only as to one manufacturer, that of IDEC. He did not 
have the price list from any other manufacturer. (P. 449 lines 2-
12). He was asked what the percentage of makeup of IDEC parts 
were shown on those lists and testified that 95% were IDEC. (P. 
449 lines 21-24). 
He gave his opinions as to the labor costs or the amount of 
labor expended on the various panels at $15.00 per hour. 
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32 
60 
65 
20 
10 
5 
45 
80 
64 
10 
7 
3 
- 1 2 
- 1 0 
+ 1 
+10 
+ 3 
+ 3 
- 5 @ 1 5 = ? 7 5 . 0 0 
The following are summaries of the differences in labor 
between Lanni's opinion and the charges of ACP as to labor: 
Panel Record Lanni ACP Differences 
Receiving P.451,L.11-15 
Process P.451,L.15-25 
Main P.452,L.1-6 
Valve Box A P.452fL.14-16 
Valve Box B P.45 2,L.18-20 
Valve Box C P.452,L.21-24 
TOTAL DIFFERENCE: 
The multiplier on the various panels appeared to Lanni 
like it was 1.32 on some panels and 1.35 on other large panels. 
(P. 453, lines 4-6). Yet Mr. Lanni could not come up with an 
overall price on the percentage markup on this job. (P. 453, 
lines 17-12;, and after testifying to those figures, he 
testified over counsel's objection there was no foundation for 
such an opinion, that the process panel shown on Exhibit 7P had a 
fair market value of ?6,230.00 whereas ACP had charged ?10,000.00 
(P. 455-456). Mr. Lanni's figure as to fair market value was not 
the low or the middle value found by Mr. Lanni for that panel, 
but the high value (Ex. 38, App. 106). 
Further, Mr. Lanni testified that, in figuring the standard 
profit that a subcontractor like ACP makes in the market place, 
that it was based only upon putting together component parts; he 
said no design costs were considered. Thus, the profit margin 
for ACP without the responsibility of design would be the same 
as the contract with a profit margin of between 10 and 15% 
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depending upon the volume of business done. 
Mr. Lanni's testimony was that based upon his 
examination of the panels in one evening he would have charged 
$2785.00 on the low end and on the high end $3186.00 for the 
receiving panel; and ?7692.00 for the main panel, low, and 
$8800.00 as the high price for the main panel; on the receiving 
CIP, low, ?4466.00 and high $5109.00. (P. 452, lines 15-20). 
As to valve box "A", $3718.00 on the low end and $4245.00 on the 
high end; on valve box "B", $307 2.00 low and $3514.00 high; valve 
box "C", $1323.00 low and $1514.00 high, with a total low value 
of $33,968.00 low and $38,707.00 high. (P. 463, lines 1-19). 
Exhibit 38D shows the computations he used to come up 
with these values. Plaintiff's counsel objected to this exhibit 
because of lack of foundation as to costs of materials and labor 
which objection was overruled. (P. 464-465, Lines 1-20). 
However, Mr. Lanni testified that the net cost of changes 
requested by Tel-Tech shown by 39-D would be an additional 
$1250.00 (P. 470, lines 7-8). 
Mr. Lanni also testified that he was not appearing as a 
witness of his own volition, but that he was a subpoenaed 
witness, even though he lived in Wisconsin, (lines 7-15). He 
said that when he stopped in to see Leonard Telford, Randy 
Telford's father, to discuss a problem; that Leonard's attorney 
served him with a subpoena and that the subpoena told him merely 
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to appear in court. (P. 480, lines 1-9J. However, the subpoena 
did not tell him to go to Logan to examine the plant in question. 
Leonard Telford asked Mr. Lanni to do that and he agreed that he 
would. (Page 480, lines 10-13). Exhibit 40 is comprised of the 
notes which Raldo Lanni took in his visit to Cache Valley where 
in one afternoon, he looked at the panels. (P. 484-483). Mr. 
Lanni consulted only the IDEC price list dated 6-83 in arriving 
at the costs. No other cost catalogs were consulted. (P. 485, 
lines 18-23, P. 486, lines 1-10). 
Mr. Lanni calculated on 38D the cost of the main panel 
enclosure as being ?2500.00 by estimating the gauge of the 
metal, the square feet of the total enclosure, the weight of the 
metal and used a multiplier to tell him what the panel should 
have cost. (P. 489, lines 19-24). However, Mr. Lanni did not 
check his price with any supplier who supplies that particular 
enclosure. (P. 490, line 16). Mr. Lanni was basing his prices 
on his formula used in his business in Wisconsin. (P. 490-491, 
lines 1-9). All prices of the enclosures were calculated in this 
way. He knew that ACP does not fabricate their own enclosures. 
(P. 492, lines 1-5). 
Exhibit 38 was created in one evening at Mr. Lanni's home, 
and he admitted that he was not preparing the exhibit from the 
standpoint of putting his reputation on the line to actually do 
the job for a bid amount (P. 496, lines 1-12). Moreover, his 
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price on the enclosures were based on prices from a place by the 
name of Peterson Sheet Metal in Kanosha, Wisconsin, which would 
be a different price than would be offered by a supplier in Salt 
Lake City. (Page 439 lines 14-21). 
Mr. Lanni testified that the control graphics on the main 
panel were worth an additional two thousand dollars. (P. 493, 
lines 1-5). If Mr. Lanni had bid the job originally, his bid 
would have been ?38,000.00, his high figure (P. 497, Lines 20-
23) . 
The methodology whereby Raldo Lanni figured other jobs 
for Tel-Tech, including Exhibit 37P, a job in Tempe, Arizona, 
was exactly the same as the method whereby Larry Florence 
computed the Cache Valley Dairy job (Page 500-501); the only 
difference between them is the price. The Tempe job was bid in 
1980 and Mr. Lanni guessed that the component part prices from 
IDEC rose about 10% from 1980 until 1984. He couldn't be 
specific, however, and thought that some of the prices had been 
reduced. (P. 502) Mr. Lanni did not know what the parts 
multiplier was on the Tempe job, as Larry Florence would know, 
because that was Mr. Florence's responsibility during the 
entire time that Tel-Tech was in business. In fact, Mr. Lanni 
would ask Mr. Florence on specific items what their cost was, and 
whatever Mr. Florence told Raldo Lanni, the former president of 
ACP, is what they would charge the customer. (P. 503-504, lines 
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14-25). Mr. Lanni figured terminations on the instant job by 
applying the figure of 85 cents. (P. 504, line 18). That price 
includes installation of components (P. 506, line 12). When 
asked if he went through the catalog on the previous jobs with 
the multipliers, Mr. Lanni answered no. He said, "I asked Larry 
what the prices were and he gave them to me, and we would write 
them down." (P. 512, line 15). 
During a court recess for 15 minutes, as to the changes in 
the panels, Mr. Lanni examined the 28 drawings by ACP dated 
from November 8, 1982 to March 8, 1983, which made up Exhibit 
42D, which exhibit showed all the changes in the panels after 
installation which Tel-Tech had requested (P. 518, Lines 18-22). 
He then testified that in order to know how much it would cost 
to make the various changes, it must be known whether the changes 
were made at the time of the assembly or after assembly in that 
the cost at the time of assembly would be minimal as compared to 
after assembly (P. 519). He added that some of drawings show 
significant changes from the original drawings. (P. 524, lines 
2-23) and that some of the drawings indicated no changes at all. 
His opinion, made over the objection that it was sheer 
speculation, was that the changes would be ?1,000 to $1500.00, 
although not considering travel time. He stipulated that he was 
not considering all the changes but only those shown in yellow 
and green upon the plan; and as to some o± those, the witness 
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used the words "I don't know or I don't understand" (Page 523, 
line 24, Page 525, line 11 and 15, Page 526, lines 14-19). His 
analysis of the changes consisted of replacement of wire and did 
not consider the matter of travel time and other time spent by 
employees in the event that the changes were made on the job 
site. (Page 527 lines 19-25, Page 528, lines 1-7). Mr. Lanni 
examined Exhibit 42 for 15 minutes and took no notes whatsoever 
as to his changes. He also presumed that there would be 
absolutely no discussion with the contractor, Tel-Tech or someone 
else, at the job site about the job or the changes and no costs 
involved in the time for such consultations (P. 530, line 1-
12) . 
The plaintiff then called Cecil Kirk Lauder as a rebuttal 
witness, whose occupation was that of a sheetmetal cabinet 
builder and was the owner and foreman of Contro-Fab, the supplier 
of enclosures for the main panel and Anderson recorders. He has 
been in the business of fabricating metal cabinets for 20 years, 
16 of those years was an employee of Richards Sheet Metal and 4 
years in business for himself. He had sold enclosures to ACP 
for over 6 years, (P. 537-538) and he had known Mr. Lanni at ACP. 
Exhibit 44 was introduced, which was Mr. Lauder's original 
bid sheet on the main panel. In this bid, he had noted the size 
of the cabinet, the sheets of metal o± each type necessary, the 
studs, the hinges, the locking handles, gaskets, the amount of 
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welding and the number of sanding disks which would be needed, 
the degree of difficulty of the job and an estimation of his 
hours (P. 539, L. 4-16). This exhibit shows the same panel 
enclosure as is shown on Exhibit 13P, the main panel. This 
panel had in it two sheets of 12 gauge 48 inches by 144 inch 
stainless steel, having total cost to his firm of material alone, 
without mark up, of ?1511.00. (P. 543, lines 1-7). He charged 
ACP ?5,343.00 for the enclosure alone, which did not include the 
graphics painted on the fact in Exhibit 13P, but did include what 
painting there was inside. This enclosure was stainless steel, 
had a brushed satin finish and was welded. (P. 545, lines 23-
25, P. 546, lines 1-5). It also had three (3) subpanels inside 
(P. 561, L. 1-21). 
Mr. Lanni was asked about his method of pricing and he 
testified that he had used this pricing method for 20 years in 
his work. (P. 546, lines 6-18). He was queried as to whether 
or not there was any kind of formula used in the industry where, 
as Mr. Lanni had testified, from the dimensions and the weight 
and thickness of metal in a particular cabinet, the cost of the 
cabinet or enclosure could be determined. The witness answered 
no, because the cost depends on the gauge of the metal, how easy 
the metal is to weld, the type of stainless steel cabinet called 
for and the graining to be done. He noted that this particular 
enclosure has three (3) welded splices on the front, which had 
31 
to be sanded down to make sure that they were true. He further 
testified that the above formula does not show the degree of 
difficulty, how many holes that it has to space, nor whether or 
not it has racks inside. He explained that there can be $2,000.00 
difference between two (2) cabinets of the same size, depending 
upon what they have in them (P. 547, lines 1-23). 
Mr. Lauder originally estimated 140 hours upon the main 
control panel box; however, it took 138 hours, which is what 
was charged. He charged $25.00 per hour for labor, a major 
portion of which was performed by him because he had to splice 
the front face. His helper was making $9.00 per hour, though Mr. 
Lauder charged $25.00 an hour for his helper time, as well as his 
own. He assumed his bid was a competitive bid because Mr. 
Florence told him that he would have to check prices and get back 
to him (P. 557, lines 23-25, Page 558, lines 1-7). 
Mr. Lauder further testified that he did business with Mr. 
Raldo Lanni at about the same time as the Cache Valley job was 
in progress; (P. 552, lines 3-6) and used with Mr. Lanni the 
same pricing method as he did on the Cache Valley job receiving 
no complaints from Mr. Lanni as to prices (Page 552, lines 1-
16). Specifically, Mr. Lauder bid a job, from Mr. Lanni 
originally, for Western General, which Mr. Lanni told him to bill 
to L-R Track Company (P. 553, lines 1-13) using the same pricing 
method that he always used on the job and he charged Mr. Lanni 
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$649.00 for a 28 inch high 8 and 5/8's inch deep panel with a 
sub-panel and a swing out rack. Mr. Lanni did not complain about 
that price. He and Mr. Lauder had always had a good association 
(P. 553-554). 
Mr. Lauder had also done several major jobs for Mr. 
Florence and Mr. Lanni when Mr. Lanni was at ACP (P. 558, L. 10-
16). The cost method that he used for ACP was the same as he 
had always used was to cost out the metal, mark it up 20% and 
charge his labor at $25.00 per hour, even though his labor 
cost was $9.00 to $10.00 an hour without adding vacation time, 
trade and fringe benefits (P. 556-558). 
Exhibit 43 shows the cost of an enclosure of $1557.00 
which Mr. Florence called and told Mr. Lauder that they needed 
the box that it was a rush job, they needed to get it to Cache 
Valley so that meters can be installed to complete the job (Page 
562, lines 1-17). 
Mr. Lauder's reaction to Mr. Lanni1 s testimony that 
ACP should have charged Tel-Tech only $2500.00 for the main 
control panel was that Mr. Lauder would let Mr. Lanni build it 
for that because he (Lauder) would not touch it, could not do 
it for that price (P. 565, L. 13-21. 
Mr. Larry Florence testified on rebuttal that Exhibit 
45 constituted notes that he took at a meeting between himself, 
Randy Telford, Ron Anderson and Dan Toone on August 18, 1981. 
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(Pc 5 7 3 - 5 7 4 ) . At t h i s t i m e , Mr. Randy T e l f o r d t o l d Mr. F l o r e n c e 
t h a t t h e r e a s o n t h a t he w a n t e d h im t o be a t t h e m e e t i n g t o g e t 
some i d e a of w h a t p a n e l s w o u l d be i n v o l v e d i n t h e Cache V a l l e y 
p r o j e c t . (P. 574 , l i n e s 2 2 - 2 5 ) . The g r a p h i c s , t h e 24 v a l v e 
c l u s t e r boxes and o t h e r i t e m s were neve r d i s c u s s e d , t h e y were i n 
f a c t unknown a t t h a t t i m e (P. 576, l i n e s 1-13). Ra the r , t h e four 
(4) men d i s c u s s e d t h r e e (3) r e c e i v i n g p a n e l s : an HTST p a n e l and 
t h e ma in p r o c e s s i n g p a n e l (P. 576 , l i n e s 1 6 - 1 9 ) . In t h e e n d , 
h o w e v e r , ACP e n d e d up s u p p l y i n g n i n e (9) p a n e l s f o r t h e j o b 
(P. 5 7 6 , l i n e s 2 3 - 2 5 ) . 
F l o r e n c e ' s u s u a l p r o c e d u r e t h a t he had used when asked 
for a f i r m b i d p r i c e from Te l -Tech , was f i r s t he a sked Te l -Tech 
f o r t h e s p e c i f i c d e t a i l s ; t h e n when he had t h o s e d e t a i l s , he 
would make n o t e s of t h e m , t h e n make a r o u g h s k e t c h s h o w i n g t h e 
s w i t c h e s , i n d i c a t o r l i g h t s , t h e s w i t c h e s r e q u i r e d . Then he 
w o u l d a s k T e l - T e c h how many c h o i c e s t h e y w a n t e d on a n y 
p a r t i c u l a r s w i t c h and how t h e r e s w i t c h e s s h o u l d be l a b e l e d . 
A f t e r he knew where t h e p r o d u c t was supposed t o f low, he would 
go back t o h i s o f f i c e , p u l l o u t any s i m i l a r job and use t h a t as a 
b a s i s t o work up a p r i c e b a s e d on p r e v i o u s e x p e r i e n c e t h e n a d j u s t 
i t w i t h t h e d e t a i l s t h a t t h e i n d i v i d u a l j ob had, t h e n he phoned 
T e l - T e c h b a c k and g i v e them a p r i c e q u o t e on t h a t j o b (P. 5 7 8 , 
l i n e s 1 - 1 5 ) . T h i s p r o c e d u r e was n o t f o l l o w e d on t h e CVDA j o b , 
because a l l t h a t Mr. F l o r e n c e was asked fo r on August 18, 1981, 
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was a rough estimate. (P. 578, lines 18-19). There were no plans 
or specifications at this meeting other than a partial set of 
piping drawings, but not the full set that has been entered as 
an exhibit (P. 578-579). In order to put the project together, 
Mr. Florence had to know where the product was going, at what 
time and in what quantities (P. 581, lines 1-2). In order to 
find out what was needed, there were a dozen telephone 
conferences and six (6) or eight (8) other meetings between Mr. 
Florence and Ron Anderson, and three (3) of those meetings were 
attended by Steve Larson of Cache Valley Dairy. (P. 581, lines 
7-11) in which the routing of the product, and whether it would 
be contolled by an automatic system or manual system was 
discussed (P. 581, lines 14-19). 
Mr. Ron Anderson of Tel-Tech, was in complete charge 
of the construction of the Cache Valley project. It was he who 
was virtually the only one from Tel-Tech with whom Mr. Florence 
had any direct contact with during the job (P. 587, lines 1-9). 
Shortly after August, 1981, Mr. Florence drew sketches of what 
Mr. Ron Anderson wanted to make happen in the plant. He then 
made a blueprint of that. Subsequently, the blueprint was 
changed a second time and Mr. Florence made red pencil marks in 
his notes of the second changes; then after that, additional 
changes were made which are shonw in black pencil. He then 
made sketches of those changes to try to reach an understanding 
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of what Tel-Tech wanted to have happen in the process. Then the 
original sketches were again changed with red pencil and then 
again in black pencil. The whole situtation of the process 
control was in a constant state of flux during the entire period 
from August, 1981 until August, 1982, and continual even after 
the panels were constructed and installed at the plant. Mr. 
Florence was still making changes in 1983 (P. 587-588). 
The main panel component parts had to be installed by 
Mr. Florence at CVDA's plant in Cache Valley because Exhibits 32, 
33 and 34 from a supplier of Tel-Tech were not received by Mr. 
Florence until December 10, 1982, and the main panel could not be 
assembled before receipt of these exhibits (P. 595, lines 10-
19). By this time, the enclosure for the panel had already 
been installed at the Cache Valley Dairy plant at Amalga in Logan 
(P. 595, line 25, P. b96, lines 1-7) This is not the usual way 
that the panels are constructed (P. 596, lines 6-11). As a 
consequence, the installation involved several trips to complete 
the work on the main panel. Also changes were made in the 
process panel and a CIP panel, which were requested by Tel-Tech, 
during the same trips in December, 1982, January and February, 
1983 (P. 596, lines 2-18). 
The similarities between the pricing of the CVDA 
project and previous jobs done for Tel-Tech is illustrated by 
Exhibit 37P, which is a job for a triple CIP panel which ACP did 
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for Tel-Tech in Arizona on November 12, 1980. This job was 
priced under the direction of Mr. Lanni and had one-third more 
components (Pages 62-63}. However, Mr. Florence had reviewed 
the component parts in that particular job; they were the same 
component parts which were installed in the job at Cache Valley 
and even though the Arizona job was done two (2) years prior to 
the Cache Valley job, the prices therein are close to the prices 
on the instant case (P. 597, lines 8-25). There is one other 
important difference, however, a multiplier of 1.43 was used at 
the end of the price sheet on the panels for the Arizona job was 
used whereas, on the Cache Valley project, a lesser figure was 
used. The result was that on the Cache Valley job, less was 
charged. Other than the fact that the Cache Valley cleaning-in-
place CIP units had a programable controller and the Arizona job 
had a drum type of controller, each of these panels had very 
similar components if not the same components. 
Similarly, Exhibit 48 shows an invoice to Tel-Tech 
dated January 11, 1980 for an HTST control panel which was billed 
under the supervision of Raldo Lanni and billed in the same way 
as the Tempe job and as the Cache Valley job with travel time at 
$15,00 per hour charged (P. 599, lines 15-25). Exhibit 49 is an 
invoice to Tel-Tech for 2 control panels which were installed at 
a Meadow Gold Dairy at Greeley, Colorado. Mr. Florence used the 
same method of calculating materials and labor, but used a 
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d i f f e r e n t m u l t i p l i e r of 1 .35. E x h i b i t 50 was an a c t u a l i n v o i c e 
t o Te l -Tech fo r a v a l v e c o n t r o l p a n e l a t Bozeman, Montana w h e r e i n 
Mr. L a n n i f o l l o w e d t h e same m e t h o d as t h e p r e v i o u s j o b i n 
Ar izona , w i t h a 1.3 5 m u l t i p l i e r , which i s shown on t h e p r i c i n g 
s h e e t . E x h i b i t 51 i s a b i l l i n g t o T e l - T e c h by ACP f o r an a i r 
blow v a l v e box. 
A l l of t h e e x h i b i t s , 4 4 , 4 5 , 46 , 4 7 , 4 8 , 4 9 , 50 and 51 
h a v e p r i c i n g a n a l y s i s s h e e t s a t t a c h e d . The same t y p e of s h e e t s 
a s e x h i b i t s 6, 7, 8 and 9 h a v e a t t a c h e d t o them and a l l show 
$1 .00 p e r t e r m i n a t i o n (P . 6 0 8 - 6 0 9 ) . Mr. F l o r e n c e was f a m i l i a r 
w i t h t h o s e j o b s , and some of t h e c o m p o n e n t p a r t s a r e b i l l e d o u t 
a t c o s t and s o m e h a v e a d d e d v a l u e t o r e f l e c t t h e c o s t o f 
m a i n t a i n i n g i n v e n t o r y as was done w i t h CVDA (P. 608, l i n e s 4-11) 
Mr. F l o r e n c e c o n s i d e r e d an e n c l o s u r e t o be a component . (P. 609, 
l i n e 2 5 , p . 6 1 0 , l i n e s 1 - 3 ) . The t e r m "added v a l u e p r i c e " was 
a r r i v e d a t by Mr. F l o r e n c e by add ing t o h i s a c t u a l c o s t a c e r t a i n 
a m o u n t i n c u r r e d by t h e f a c t t h a t i n o r d e r t o g e t a c e r t a i n p r i c e 
b r e a k , he i s o b l i g a t e d t o buy $ 1 0 , 0 0 0 . 0 0 t o $ 2 5 , 0 0 0 . 0 0 of p a r t s 
p e r y e a r and c a r r y a s t o c k of a minimum of $ 5 , 0 0 0 . 0 0 and t o pay 
t h e f r e i g h t h e r e and t o p r o v i d e t h e s e r v i c e of h a v i n g s u c h an 
i n v e n t o r y on hand (Page 610 l i n e s 14 -21) . Each b u s i n e s s has i t s 
own of f o r m u l a o r f a c t o r f o r a r r i v i n g a t t h i s p r i c e (P . 6 1 0 , 
l i n e s 2 2 - 2 4 ) . 
E x h i b i t 47 i s an e x h i b i t whereby Mr. F l o r e n c e took t h e 
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cost of the panels which Mr. Telford of Tel-Tech used on 
Exhibits 2 0 and 21, and then added to that figure the added items 
requested by Tel-Tech which were subsequently added to the 
figures discussed in that original meeting. (P. 615, Lines 6-
24). Some of the price changes are reflected as additions to the 
panels and invoices, and some of them are part of the complete 
panels. (P. 616, lines 6-10). Using these figures the price of 
the job would have been $52,659.00. Mr. Florence had personal 
knowledge of the rates per termination that had been charged over 
the years by ACP to Tel-Tech and that was ?1.00 per termination, 
whereas Mr. Lanni testified that it was 85 cents. (P. 616, lines 
17-25, P. 617, lines 1-6). 
Exhibit 54 is an analysis done by Mr. Florence of Mr. 
Lanni's cost enclosures, whereby Mr. Florence used the cost 
formula described by Mr. Lanni in arriving at the cost of 
enclosures, which is to find the number of square feet of the 
surface area of the face, the back, the top, the bottom and the 
two sides of the enclosure, multiplied by 3.1 and then multiply 
that by 4.00, (P. 620, lines 13-24), which amounts to $12.40 per 
square foot. 
Column 1 shows the exact enclosure dimension, column 2 
converts that into square feet, column 3 multiplies the square 
feet by $12.40, column 4 is the enclosure price from Exhibit 38D 
and Column 5 is the percentage of error. The recorder housing 
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was off 5%. (Pages 87-88). Column 6 shows the actual cost in 
accordance with the Hoffman catalog enclosure price placed in 
evidence with Exhibit 55 that is current with the date of these 
control panels being constructed. (P. 622, lines 5-10) Exhibit 
55 is an analysis of 38D prepared by Mr. Florence, using price 
sheets that were current with the job work which are color coded 
to correspond to the attached price list and catalogs that the 
items on that list came from. (P. 623) Each of the catalogs 
have a square of color; that color is matched on the exhibit. 
(P. 624, lines 3-7). The column shown as "list price" shows the 
catalog prices of the parts from each of the catalogs attached. 
The next column entitled "discount" shows the discount that would 
have to be applied in order to arrive at Mr. Lanni's price, which 
is in the far right column. Using Mr. Lanni's formula, the 
variation between prices ran from 5% to 60% which should not have 
occurred if the formula was used consistently. Also, it showed a 
difference of about $4,000.00 between Lanni's cost and the cost 
to ACP from the Hoffman catalog and Contro-Fab. (P. 624, lines 8-
16) . 
Mr. Florence made an analysis of the IDEC parts in use 
of the various panels and found that the percentage of IDEC parts 
used in the various panels in terms of dollar figures is shown in 
the block on the exhibit, as well as the dollar figure of IDEC 
parts. (P. 625-626, lines 1-8) Mr. Florence found the 
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percentage as to dollar figures would be 15%, or in terms of 
dollars ?2,754.00 out of a total cost parts of ?17,940.00. (P. 
626-627, lines 1-12). 
Mr. Florence had competitively bid with other suppliers 
of panels in the same market providing similar control panels, 
and was familiar with the pricing methods used in making 
competitive bids in the Utah area for various buyers, bidding for 
customers such as Hercules Power, Anaconda Copper and Western 
Coal, in which ACP used the same pricing formula, calculating 
labor and material in the same manner, and in many cases, using 
a greater multiplier than they charged Tel-Tech, in some cases, a 
lesser multiplier. When it was less, it was generally a job 
that had been engineered by someone else and there was little 
risk involved. For examples of these jobs, see Exhibits 64, 65 
and 66, and the price sheets attached which show terminations 
charges at ?1.00 and extra charges for drawings for ACP (P. 631-
632) . 
The next witness to testify was Mr. Terrance O'Hara, a 
Systems Engineer for Franklin Service, a competitor of ACP, was 
called as an expert witness for ACP. As such, he bids, designs, 
builds, installs and maintains control systems and process 
instrumentation, and had done so for 6% years (P. 634, lines 11-
23). And on the basis of the as-built drawings and the 
photographs of the panels was of the opinion that their 
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reasonable value was $61,081.08. He used 58% of the list price 
on parts and 191% of his labor cost using his usual method of 
bidding. (P. 645). 
Mr. Lanni on rebuttal admitted that he had made an 
error in the main panel by assuming it was 14 guage metal instead 
of 12 guage metal which would have made a $500.00 difference in 
his figure as to the cost of the main panel box (Page 666). His 
explanation as to ACP using the multiplier of 1.43 on Exhibits 3 7 
and 48, was on both of those jobs, ACP went to the plants, spent 
two (2) days starting up and setting up the instrumentation and 
getting the equipment to run (P. 668). Mr. Lanni admitted that 
he could not see all of the terminations in the panels and may 
have missed some. (P. 67 2, lines 17-19). Mr. Lanni was aware that 
ACP had charged on some jobs $1.00 per termination, but was not 
aware that it was a standard practice. He felt that they charged 
it where it was an unsafe area, where there might be some hidden 
cost, or where they thought the traffic would bear it. 
Exhibit 55 shows IDEC parts of a grand total of 15% in 
which Mr. Lanni was referring to the dollar amount of parts. Mr. 
Lanni had no quarrel with Mr. Florence's conclusion as to 15% of 
the amount of the prices of parts were manufactured by IDEC (P. 
684, lines 1-14). Mr. Lanni identified a western coal company 
job and was vaguely aware of it (Page 685-686). In which 
terminations were charged $1.00 per termination and a multiiplier 
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was of 1.3 and acknowledged that he and Mr. Florence priced the 
job together on July 22, 1980 (Page 686). They also a job for 
Hercules Incorporated, which charged a dollar per termination and 
1.43 as to the multiplier used. 
Mr. Lanni admitted that from 1980 on, Mr. Florence 
prepared most of the price sheets for ACP and that he was not 
sure as to what pricing margin they used on the jobs during that 
time. (Page 689). He admitted that Mr. Lauder sold ACP 
enclosures during the time while Lanni was the president of ACP 
(Page 690 line 23) and that that relationship carried on until 
he left the company (Page 691). Further, Mr. Lanni never 
objected to the prices that Kirk Lauder or his company charged 
while he was President of ACP. (Page 691, lines 1-5) Mr. Lanni 
was aware of the fact that the termination pricing had been 
raised to ?1.00 because of high cost and overhead factors (Page 
693 lines 1-6). 
Mr. Telford, a rebuttal witness admitted that ACP made 
15 to 19 trips to Cache Valley on this job (P. 735, L. 1-5). He 
couldn't answer yes or no as to whether or not the panels were 
very similar to panels done on previous jobs. (P. 746-747). 
However, he testified that the process panel is unusual in that 
its development had a long history and it has more control 
capabilities than other panels that they had built in the past. 
(P. 747, lines 18-19). He could not, other than one previous 
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job, name any jobs where a similar panel was made to the main 
control panel on this particular job. (P. 751, lines 17-25). 
At the end of the evidence, counsel for the 
defendants moved to strike Exhibits 4-P through 10-P and made the 
following statement: 
"I objected to those exhibits (4P through 10P) 
at the time as not being complete, and my notes 
on my exhibit list indicate that the court 
accepted them subject to the objection based 
on not having all the materials there. I 
would, therefore move to strike those exhibits 
or at least have them limited to only the 
dollar amounts for whatever the consideration 
the Court gives them that is reflected on the 
backup. And if it is not backed up where 1 can 
cross examine or see what it was that they not 
be considered. 
Mr. McCoy: Well, your Honor I object to that. I 
mean the invoices are in. They have been 
testified to by various witnesses. You can 
cross examine Mr. Florence on them. My under-
standing was that all of those exhibits, all of 
the invoices, were admitted. If he was going 
to raise some questions like that, I had n o — 
I don't have any recollection of him making any 
objection or there being any reservation." 
The Court, after more dialogue between counsel ruled as 
follows: 
"My ruling at the time was that I would admit 
them provisionally, but being supported by 
invoices, which has never been done, which is 
Mr. Crowther's position. 
Mr. Crowther: That's correct. 
Mr. McCoy: Well, your Honor then I would like some 
time to get that done. 
The Court: The position is even harsher on that 
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and that is that you had the time, and this goes 
clear back to April and you haven't done it, so 
he doesn't want me to take those exhibits, be-
cause the exhibits—its over a month and 20 days." 
The Court ended up the dialogue as follows: 
"That's true. That's a little gap you're going 
to have to clear up on some sort of a written 
basis, otherwise I'm down to the rules. That's 
the reason that people are given those white 
coats with black stripes on them. They refuse to 
follow the rules. You have to follow the rules 
that we have in terms of trial, and you both 
addressed it, and may be this catches you by 
surprise. I've got the testimony and you can 
cover that in your final arguments." 
At which time the trial was concluded. 
The plaintiff in the written memoranda pointed out to 
the Court that Exhibits 6-P, 7-P and 8-P had cost sheets attached 
to them which constituted the books or original entry of ACP, and 
that the cost of the CIP panels were admitted by both parties to 
be well known between them (R.149-150), that such pricing sheets 
were business entries which were admissable pursuant to Rule 
803(6) URE (R. 177-178), and that the Court had admitted all of 
said exhibits in the afternoon of the first day of trial. (R. 
178-179). 
The Court held the matter under advisement until 
October 3, 1984, when the Court requested proposed findings of 
fact and conclusions of law from both parties (R. 95) which were 
submitted by the parties. The Court continued to hold the 
matter under advisement. The trial Court never made an 
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independent decision of its own, but on December 4, 1984, 
the Court signed defendant's findings, conclusions and a judgment 
for ?3,878.81 for the plaintiff without giving any notice of such 
signing to the parties. (R. 96-102). 
SUMMARY OF ARGUMENT 
No independent findings of fact on all material issues 
in the pleadings and the issues presented at trial were made by 
the trial Court as required by Rule 52(a) URCP, instead, the 
trial Court mechanically adopted the findings of fact and 
conclusions of law of the defendants without notice to either 
party with no articulation of reasons for its decision. 
The trial Court refused to enter a judgment against the 
surety defendant, Industrial Indemnity, on the basis that no 
surety bond was proved at the trial, despite the fact that said 
defendant admitted the issuance of a surety bond upon the instant 
job in its answer, opening statement and signed a stipulation so 
providing. Further, no consideration of attorney's fees was made 
pursuant to $14-2-3 U.C.A. 
The findings of fact as to reasonable value made by the 
trial Court as drawn are incomprehensible, require several 
changes in language to make them understandable and are based 
upon two (2) figures which have absolutely no evidence whatsoever 
upon which to base those findings, thus they should be stricken 
and this case remanded to the trial Court to make findings in 
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accordance with the undisputed evidence* 
The defendant, Tel-Tech, admitted that in its course of 
dealing with plaintiff, it either absorbed increases in costs on 
jobs by plaintiff or negotiated such increases with its customer 
where additional value was given by plaintiff. There was no 
dispute that Tel-Tech had agreed to pay the sum of ?31,600.00 to 
plaintiff for a block of four (4) different panels, but in the 
course of formulating and constructing the job, additions to the 
job were requested by Tel-Tech which required plaintiff to 
furnish three (3) additional control boxes and one (1) enclosure 
having a value of an additional ? 9,75 3.00 according to defendants 
own witness, and that changes in the panels and the assembly of 
the main panel in Logan cost another ?6,420.00 according to 
defendants own witness and reasonable inferences from said 
testimony. 
There is no contention that ACP breached the contract 
with Tel-Tech, or that it furnished items not required or that 
any of the items did not work. 
The trial Court failed to make findings of fact upon 
the cause of action of plaintiff of a balance due upon an 
account. The trial Court disregarded the payments made by Tel-
Tech upon panels billed upon specific invoices and the net effect 
of the trial Court decision returned such payments to said 
defendant to have the payments credited upon invoices not paid. 
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The trial Court erred in excluding from evidence 
Exhibits 4-P through 10-P which constituted invoices and business 
records of original entry of plaintiff pursuant to URE 803(6), 
and in disregarding the conduct of Tel-Tech as it paid without 
objection a substantial number of those invoices during the 
process of the job and failed to make any objection to the prices 
charged by plaintiff until after the job was completed. 
The testimony by defendants expert witness lacked the 
personal knowledge necessary for the testimony given as to prices 
charged Tel-Tech, because in cross examination, said witness 
admitted that his knowledge of prices of parts charged to Tel-
Tech was based upon what plaintiff's chief witness told him and 
further, his testimony as to parts only involved 15% of the total 
parts charged by ACP. 
ARGUMENT 
POINT I 
THE TRIAL COURT ERRED IN MECHANICALLY 
ADOPTING FINDINGS OF FACT PREPARED BY 
THE DEFENDANTS WITHOUT ANY MODIFICATION 
OR CHANGE. 
No independent finding on all material issues were made 
by the trial Court as required by Rule 52(a) URCP. After hearing 
the evidence on May, 25, 1984, the Court requested that the 
parties submit written memoranda rather than orally argue the 
case at that time. Both parties submitted memoranda, the last 
being on August 6th, 1984. The Court then held the matter under 
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advisement until October 3, 1984 when a minute entry was made by 
the Court requesting that both parties submit proposed Findings 
of Fact and Conclusions of Law, which were submitted by the 
plaintiff during October, 1984 and by the defendants during 
November, 1984. Thereafter, on the 4th day of December, 1984, 
the Court signed the Findings of Fact and Conclusions of Law 
submitted by the defendants without any changes and without 
comment. No notice of the signing of the Findings of Fact and 
Conclusions of Law was given to the parties so that no argument 
as to amendments could be made under Rule 5 9, URCP. 
It is the duty of the trial judge in all contested 
cases to find facts upon all material issues submitted unless 
findings are waived. Rule 52(a) URCP, Quagliana v. Exquisite Home 
Builders, 538 P2d 301. It is not recommended that the trial 
Court "mechanically adopt" the findings of fact as prepared by 
the prevailing party. Boyer v. Lignell, 567 P2d 1112 (U 1977). 
It should be noted that in this case, at the time the proposed 
findings of fact were requested by the Court, no decision had 
been made by the Court, so that neither party was a "prevailing 
party" until the Court, without notice, signed the findings of 
fact and conclusions of law submitted by the respondents and 
thereby instantly made them prevailing parties. Thus, the 
instant case goes one step beyond the practice not recommended in 
Boyer. 
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The purpose of the foregoing rule is to require the 
trial Judge to formulate and articulate his findings of fact and 
conclusions of law in the course of his consideration and 
determination of the case and as part of his decision making 
process, so that he himself may be satisfied that he has dealt 
fully and properly with all the issues in the case before he 
decides it and so that the parties involved and the Courts on 
appeal may be fully informed as to the basis of his decision 
when it is made. 76 Am Jur 2d 210, 211 §1258. See also 
Fairbanks Builders, Inc. vs. Morton DeLima, Inc., 483 P2d 194, 54 
ALR 3rd 862 (1971 Alaska), which case points out that a trial 
court judge has one of the most important and powerful 
responsibilities in the judicial branch of government because 
once his findings are made, unless they are held to be "clearly 
erroneous" (under the federal system) no upper court can disturb 
them and further pointed out from Judge Frank in tJ^  S^ v. 
Forness, 125 Fed 2d 928 (1942) the following language: 
"as fact finding is a human undertaking it can, 
of course, never be perfect and infallible. For 
that very reason every effort should be made to 
render it as adequate as it humanly can be." 
In the instant case, the record is absolutely void of 
any effort by the trial court judge to formulate and articulate 
from the four days of trial evidence any kind of independent 
decision based upon that evidence; and further, since neither 
party was given any notice of the signing of the findings, any 
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m o t i o n a n d a r g u m e n t p u r s u a n t t o R u l e 59 URCP t o r e q u i r e t h e 
C o u r t t o c a r e f u l l y a r t i c u l a t e i t s f i n d i n g s w a s v i r t u a l l y 
i m p o s s i b l e . T h i s c a s e s h o u l d b e r e m a n d e d t o t h e t r i a l C o u r t , t o 
m a k e a n i n d e p e n d e n t d e c i s i o n a n d m a k e f i n d i n g s o f f a c t a n d 
c o n c l u s i o n s o f l a w on t h e i s s u e s r a i s e d i n t h e p l e a d i n g s a n d a t 
t h e t r i a l . 
POINT I I 
THE TRIAL COURT ERRED IN REFUSING 
TO ENTER FINDINGS OF FACT THAT THE 
DEFENDANT INDUSTRIAL INDEMNITY 
COMPANY HAD ISSUED A BOND FOR THE 
BENEFIT OF PLAINTIFF. 
T h e c o m p l a i n t , i n C l a i m I I I P a r a g r a p h 3 , a l l e g e d t h a t 
I n d u s t r i a l I n d e m n i t y i s s u e d a b o n d i n s u r i n g p a y m e n t t o 
m a t e r i a l m e n a n d l a b o r e r s u p o n t h e p r o j e c t i n q u e s t i o n a n d r e -
q u e s t e d a t t o r n e y f e e s (App. 3 ) . T h e r e a f t e r , I n d u s t r i a l I n d e m n i t y 
f i l e d a S t i p u l a t i o n t h a t s a i d b o n d a p p l i e d t o any a l l e g e d a m o u n t 
owed t o p l a i n t i f f , t h e n f i l e d an a n s w e r a d m i t t i n g P a r a g r a p h 3 o f 
C l a i m I I I t h a t t h e a l l e g e d b o n d h a d b e e n i s s u e d b y t h a t 
d e f e n d a n t . ( A p p . 5 - 1 2 ) E x h i b i t 1 8 - P s h o w i n g a t t o r n e y f e e s w a s 
r e c e i v e d d u r i n g t h e t r i a l w i t h o u t o b j e c t i o n . (P . 3 5 2 ) . The t r i a l 
c o u r t i g n o r e d t h e f a c t t h a t t h e b o n d w a s a d m i t t e d i n t h e a n s w e r 
w h i c h w a s p o i n t e d o u t t o t h e C o u r t i n t h e w r i t t e n m e m o r a n d u m 
r e q u e s t e d by t h e C o u r t , (App. 6 6 - 6 8 ) a n d e n t e r e d f i n d i n g s o f f a c t 
t h a t s u c h a b o n d h a d n o t b e e n p r o v e d a t t r i a l . ( A p p . 1 7 , P a r a 21) 
M a t t e r s a d m i t t e d by a p a r t y i n a n a n s w e r a r e deemed 
a d m i t t e d f o r a l l p u r p o s e s , i n c l u d i n g t r i a l . T h o r n t o n v . P a s c h , 
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139 P2d 1002 (1943 U); Land Development Corporation v^ Connady, 
290 P2d 1087 (1955 Ida.); Tipton v^ Standard Installment Finance 
Co., 418 P2d 309 (1966). See also Gutnacher v. H & J 
Construction Company, 419 P2d 525, 101(AZ 346 1966); Hyde Park-
Lake Park, Inc. v. Tucson Realty <& Trust Company, 18 AZ App. 140, 
500 P2d 1128 (1972), Standage v^ Tarpey, 8 AZ App. 342, 446 P2d 
(1968) and Moeske v. Hiebert, 94 ID 143, 483 P2d 67*4 (1970); 
Sikora v^ Sikora, 160 MT 27, 499 P2d 808 (1972), Kendall v^ 
Sharpe, 426 P2d 707 (OK 1967). 
Thus, a finding of fact should have been made that 
Industrial Indemnity issued a bond for the benefit of plaintiff 
pursuant to $14-2-1 and any judgment against Tel-Tech should also 
be entered against the surety defendant, Industrial Indemnity, 
and the trial Court directed to award attorneys fees for the 
trial and for the prosecution of this appeal in accordance with 
$14-2-2 U.C.A. 
POINT III 
THE COURT ERRED IN ENTERING INCOMPLETE 
FINDINGS. 
Findings 4 and 5 attempt to define the relationship 
which had existed between the parties since 197 5. Finding no. 5 
defines that as being: 
"5. The relationship between Plaintiff and Tel-
Tech has been essentially without problem 
or dispute notwithstanding that it has been 
an informal relationship without written 
contract. 
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To make such a finding without dealing with the past 
relationship of the parties as it relates to the very issue 
concerning the parties in this lawsuit is superfluous. What was 
at" issue in this lawsuit was essentially what happened when a 
project or job was changed substantially from the time prices 
were discussed to the actual building of the project? There was 
a statement on this point from defendant's own attorney and 
evidence from its president that if the job went over the price 
quoted by ACP, Tel-Tech paid for it where there was value given. 
(P. 223, lines 1-11). Further, where it was justified, Tel-Tech 
negotiated such increases with its customer (P. 385). 
The trial Court is under a duty to make findings of 
fact upon the issues raised in the pleading or by the evidence. 
Rule 52 URCP; Anderson v. Utah Co. Bd. of Comms., 589 P2d 1214 (U 
1979); Gray y^ Defa, 107 U 272, 153 P2d 544 (1944), Rucker v^ 
Dalton, 598 P2d 1336 (U 1979). 
The evidence clearly shows that the parties had a 
course of dealing whereby Tel-Tech would pay for extras or 
negotiate those extras with its customers. Since that was 
obviously a vital issue raised in the pleadings and at the trial, 
the trial Court should have made a finding that where the prices 
on a job exceeded the prices quoted and ACP had furnished 
additional value, that Tel-Tech, either absorb the loss or 
negotiated the increase with its customers in accordance with the 
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uncontroverted evidence in the record. 
POINT IV 
THERE WAS NO EVIDENCE TO SUSTAIN FINDING 
OF FACT NUMBER 20 OF THE TRIAL COURT, 
The trial court made the following Finding of Fact 
(R. 100, App. 17): 
"20. Absent a contract price, the reasonable 
loan and high values of the control panels 
supplied by plaintiff are $37,707.00 and 
$33,968.00 respectively, less 10% to reflect 
prices at the time of contracting and per-
formance. " 
In the first place, there was no evidence in the record 
to indicate a "loan and high" value of the panels and if such 
evidence had been offered at trial, it would have been objected 
to as irrelevant and immaterial, as the loan value of anything 
was never an issue in this case. The error may have been one of 
dictation, and the word "loan" should be "low"; however, such 
errors indicate the quantum of thought which the trial Court used 
in deciding this case. Obviously, this finding and others which 
follow were signed without being even superficially read by the 
trial Court. 
Furthermore, if the foregoing error is cured, the 
finding is still incorrect because it would say the "reasonable 
low and high values are $37,707.00 and $33,968.00 respectively." 
Taking this statement at its face value, then, the reasonable low 
value of the panels should be the sum of $37,707.00. If this is 
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so, then the high value figure of $33,968.00 must be surplusage, 
as i t obviously i s not the high value when compared with the low 
value figure of $37,707.00, 
I t i s apparent from a reading of Conclusion of Law 3 
(App. 17-18) t h a t the t r i a l Court e i t h e r t ransposed the f igures 
above , or t r a n s p o s e d the words , "high and loan" , as t h i s 
conclusion shows a high and low of $37,707.00 and $33,968.00 
(App. 17). However, the problem with the "high" value in such 
a case i s t h a t t he r e i s no tes t imony by any wi tness as to such a 
figure being the high value of the pane l s . 
There must be a reasonable basis in the evidence for a 
Finding of Fact ; and once such a f inding i s made an a p p e l l a t e 
court wi l l not dis turb i t , Charleton v. Hackett, 11 U 2d 389, 360 
P2d 176 (1961), Holman v^ Sorenson, 556 P2d 499 (1976). Where, 
however, there i s no basis in the evidence for a finding, such a 
finding wi l l be str icken as speculative. Bitzes v. Sunset Oaks, 
649 P2d 66 (U 1984), Bast ian v. King, 661 P2d 953, (U 1983) and 
Romrell v^ Zions F i r s t National, 611 P2d 392, (U 1980). 
The next error in the above finding i s the reduction of 
the amount by "10% to r e f l e c t p r i c e s a t the time of condi t ions 
and performance." There was no evidence whatsoever in the record 
to support such a finding. The pa r t i e s began negotiating the job 
in the summer of 1982 and performed i t a year and one ha l f l a t e r , 
in the f a l l of 1983, and the t r i a l was in 1984. The only evidence 
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in the record reflecting price changes because of the lapse of 
time was that of Mr. Lanni, in which referring to a different 
job performed for Tel-Tech in 1980, he "guessed" that there had 
been price increases in materials from 1980 to 1984 of 10%. 
However these were materials only, and he testified that the 
prices of some of the materials had actually been reduced during 
said time (P. 502J. Such testimony does not establish a price 
increase in materials, labor and profit from 1983, when the 
instant job was performed to 1984 when Mr. Lanni was testifying. 
Thus, the reduction of the amount due to plaintiff, of 10% of 
the entire price of the job, which would include material, 
labor, overhead and profit, would not be supported by any 
evidence, and should be omitted from the findings because there 
was no testimony by any witness to establish that such a decrease 
was appropriate or proper. In fact, the testimony by the 
witness was in the nature of a guess, applied to a different job 
performed in a different time span, applied to materials only 
and indicated that there were also price reductions in material 
during the different time span. Such testimony does not in any 
way support the finding of a total reduction in the entire price 
of the instant job, which leaves no evidence upon which to base 
the findings. (See Bitzes Supra). 
To summarize, Finding of Fact number 20 has so many 
errors in it that it cannot be sustained as a tinding. The 
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wording and grammar must be altered several times in order to 
make the finding say what it appears to be attempting to find and 
two amounts which are crucial to the case have no foundation in 
the evidence whatsoever. Thus, it should be stricken and 
remanded to the lower Court with instructions to properly 
articulate its findings pursuant to Rule 52 URCP. Accordingly, 
conclusion of law number 3 would have no finding to support it 
and must also be stricken. 
POINT V 
THE COURT ERRED IN FINDING THAT 
THERE WAS NO AGREEMENT BETWEEN 
THE PARTIES AS TO ANY PART OF THE 
PROJECT. 
N o n e o f t h e f i n d i n g s o f f a c t d e a l w i t h a n y p a r t o t t h e 
e v i d e n c e f rom e i t h e r s i d e w h i c h s h o w e d , w i t h o u t q u e s t i o n , t h a t , 
a s t o s o m e p a n e l s p r o v i d e d , t h e r e w a s a n a g r e e d u p o n p r i c e . I t 
i s u n d i s p u t e d b e t w e e n t h e p a r t i e s t h a t t h e p r i c e o f t h e C I P 
p a n e l s w a s w e l l k n o w n b e t w e e n t h e m a s b e i n g b e t w e e n $ 5 , 0 0 0 t o 
? 6 , 0 0 0 ( P a g e 3 7 3 l i n e s 1 8 - 2 3 ; P a g e 4 1 5 , l i n e s 1 3 - 1 9 ) ; a n d t h e s e 
p a n e l s w e r e i n c l u d e d i n T e l - T e c h ' s c o n t r a c t t o CVDA a t $ 5 , 0 0 0 t o 
? 6 , 0 0 0 a n d t h e s a m e p a n e l s w e r e b i l l e d a t $ 6 , 1 0 0 a n d ? 5 , 5 7 0 
r e s p e c t i v e l y , f rom ACP t o T e l - T e c h ( P a g e 4 3 4 ) . 
The r e c e i v i n g d u a l C I P p a n e l w a s b i l l e d a t $ 5 , 5 2 0 . 0 0 
b a s i c p r i c e , p l u s $ 5 0 . 0 0 f o r a i r f r e i g h t a n d $ 5 7 0 . 0 0 f o r t h r e e 
a d d i t i o n a l o u t p u t m o d u l e s ( s e e E x h i b i t 6 - P , I n v o i c e 6 2 7 9 and c o s t 
s h e e t a t t a c h e d ) . T h i s i n v o i c e w a s p a i d b y T e l - T e c h w i t h o u t 
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q u e s t i o n ( E x h i b i t 1 9 P ) . 
The CIP p a n e l b i l l e d a t ? 5 , 5 7 0 . 0 0 ( E x h i b i t 10 -P) was 
b i l l e d 1 1 - 1 0 - 8 2 and was p a i d f o r by T e l - T e c h on November 16 , 
1 9 8 2 . T h e r e was n e v e r a d i s p u t e a s t o t h e p r i c e of t h e s e 
p a n e l s . Yet t h e t r i a l Cour t , i n i t s f i n d i n g s t o t a l l y d i s r e g a r d e d 
t h e t e s t i m o n y of b o t h p a r t i e s and t h e i r a c t i o n s and a p p a r e n t l y 
u s e d t h e midway p o i n t b e t w e e n t h e p r i c e s shown on E x h i b i t 38-D 
from Raldo Lanni for t h e s e p a n e l s which a r e as f o l l o w s : 
LOW HIGH 
"3 Rec Room CIP $ 4 , 4 6 6 ? 5 , 1 0 9 
5 P r o c e s s CIP $ 4 , 4 6 6 $ 5 , 1 0 9 " 
The d i f f e r e n c e b e t w e e n t h e h i g h a n d l o w v a l u e s a b o v e 
i s $ 6 4 3 . 0 0 . One h a l f o f t h a t p r i c e i s $ 3 2 1 . 5 0 , w h i c h w o u l d m a k e 
a m i d - p o i n t p r i c e o f $ 4 , 7 8 7 . 5 0 . The t r i a l C o u r t t h e n r e d u c e d 
t h a t p r i c e by a n o t h e r 10% ( $ 4 7 8 . 7 5 ) w h i c h w o u l d r e s u l t i n a p r i c e 
o f $ 4 , 3 0 8 . 7 5 f o r a p a n e l w h i c h b o t h p a r t i e s a g r e e d and knew w o u l d 
b e p r i c e d a t b e t w e e n $ 5 , 0 0 0 a n d $ 6 , 0 0 0 , a n d w e r e i n f a c t b i l l e d 
a t a p p r o x i m a t e l y t h o s e p r i c e s a n d p a i d f o r b y T e l - T e c h . T h e 
a c t i o n o f t h e t r i a l C o u r t r e s u l t e d i n a r e d u c t i o n o f t h e a g r e e d 
upon p r i c e a s f o l l o w s : 
PROCESS DUAL CIP RECEIVING DUAL CIP 
B i l l e d and p a i d p e r Ex . 10 B i l l e d and 
w / o a d d i t i o n s on 1 - 3 1 - 8 3 : $ 5 , 5 7 0 . 0 0 P a i d E x . 6 - P : $ 6 , 1 4 0 . 0 0 
C o u r t f i n d i n g : 4 , 3 0 8 . 7 5 4 , 3 0 8 . 7 5 
R e d u c t i o n f rom a g r e e d $ 1 , 2 6 1 . 2 5 $ 1 , 9 2 5 . 7 5 
upon p r i c e : 
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Process Dual CIP reduction: $1,261.25 
Receiving Dual CIP reduction: 1,831.25 
Total reduction by trial court on CIP panels 
from the agreed upon price: $3,092.50 
Actually, because of the $1,000.00 difference between 
the high value that Mr. Lanni testified to and the value of 
$37,707.00 used by the Court, the Court's findings caused a 
larger loss than above, but it would be a pro rata share of 
$500.00, which may be impossible to accurately compute. 
The above prices agreed upon were used by Tel-Tech 
while retaining a $6,700 profit margin charged to CVDA on the 
panels furnished by ACP. (Exhibit 21-D). 
The complaint of the plaintiff alleges that the balance 
owed was the agreed upon and reasonable value for the electrical 
materials, equipment and labor. (App. 4 Para. 4) It is 
elementary that where the prices are agreed upon between the 
parties, that it is not necessary to resort to testimony as to 
reasonable value. 
Further, the plaintiff in its memorandum of final 
argument and requested Findings of Fact (App. 69a-74) requested 
the trial court to enter findings consistent with the pricing 
practices between the parties (App. 22-24), which the foregoing 
prices admittedly were; and the trial court, despite the fact 
that there was no dispute in the evidence and despite said 
request, entered findings obviously contrary to the undisputed 
evidence. 
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Accordingly, a finding of fact should be entered that 
the agreed upon price of the CIP panel was between ?5,000 and 
$6,000; that the plaintiff had billed those panels for prices 
substantially within that agreement; and the CIP panels had been 
panels had been paid for by the defendants increasing the amount 
due ACP by $3,092.50. 
POINT VI 
THE TRIAL COURT ERRED IN RULING THAT 
EXHIBITS 4, 5, 6, 7, 8 AND 10 WERE 
NOT ADMISSABLE. 
After four (4) days of trial and both parties had 
rested/ counsel for the defendant moved to strike Exhibits 4-P 
through 10-P because they were not complete and they were not 
"backed up" where he could cross examine them (P. 754-755). 
Objection was made to said motion by plaintiff's counsel that the 
exhibits had been received into evidence and discussed by various 
witness during the four days of trial. (P. 755, lines 8-16). 
These exhibits were offered the first morning of trial 
and were received by the trial Court subject to the review of 
defendants counsel "for authenticity and correctness," so far as 
to whether Tel-Tech had the same materials (P. 247, 250, 253, 
256, 257 and 261). After the noon recess in the first day of 
trial, the Court asked defendant's counsel if he had had an 
opportunity to review those exhibits to which counsel indicated 
he had, to which the Court ruled, (Page 278, Lines 13-20): 
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"Okay. Then the reservation is overridden by 
the Court. Those are all admitted that were 
subject to that reservation. Of course that 
doesn't mean you admit or deny them. 
Mr. Crowther: Right." 
No further objection was made by counsel for the 
defendant to these exhibits or any reference made to them by 
various witnesses during the remainder of the trial until both 
parties had rested. Then, the trial Court, after three and one-
half days of trial, reversed its previous ruling and ruled: 
"My ruling at the time was I would admit them 
provisionally, but being supported by invoices, 
which has never been done, which is Mr. Crowther's 
position." (P. 759, Lines 5-8). 
Thereafter, in the written argument submitted to the 
Court, (App. 53-57), the plaintiff pointed out that all of said 
exhibits had been admitted and that the invoices and pricing 
sheets attached to the invoices which make up Exhibits 4-P, 5-P, 
6-P, 7-P, 8-P, 9-P, 10-P and 12-P qualified as business records 
under the Utah Rules of Evidence 803(6). Each of said documents 
recorded or compiled parts and labor by a person with knowledge, 
made at or near the time that the event occurred, which, in this 
case, was the completion of each of the panels. These documents 
were kept in the course of a regularly conducted business 
activity. Further, it was shown that similar price sheets were 
kept on all panels by ACP, except the CIP panels, which were made 
so regularly that their price was well known between the parties 
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a s b e i n g b e t w e e n $ 5 , 0 0 0 and $ 6 , 0 0 0 , F o r o t h e r e x a m p l e s of t h e s e 
p r i c i n g s h e e t s , s e e E x h i b i t s 45 t h r o u g h 51 (P. 293, L ines 1-8; P. 
373 L i n e s 18-23) . 
R u l e 8 0 3 ( 6 ) URE i s i d e n t i c a l t o F e d e r a l R u l e 8 0 3 ( 6 ) . 
The F e d e r a l Cour t s have c o n s i s t e n t l y a d m i t t e d r e c o r d s such as t h e 
p r i c i n g s h e e t s a t t a c h e d t o p l a i n t i f f ' s i n v o i c e s a s b e i n g 
a d m i s s a b l e . 
The c a s e of G r a v e s v . G a r v i n , 272 F2d 9 2 4 , (1959) , 
h e l d t h a t c e r t a i n day books of t h e b u s i n e s s r e c o r d i n g d e l i v e r i e s 
and r e c e i v i n g m a t e r i a l s w e r e p r o p e r l y a d m i t t e d w i t h o u t t h e 
n e c e s s i t y of p r o d u c i n g t h e a c t u a l d e l i v e r y r e c e i p t s , commenting 
as f o l l o w s : 
"The fact that slips or memoranda were made 
out by persons delivering and receiving the 
material, and that such slips were used by 
the bookkeeper in making the original entries 
in the books did not...take away the character 
of the books as books of original entry." 
(See also Metropolitan Casualty Insurance 
Company v. Smith, 9th Cir 1932, 58 F2d 
699, 701. 
Thus, Findings of Fact, numbers 15, 16 and 17 (App. 
P.16) of the trial Court which hold that exhibits 4, 5, 6, 7, 8, 
9 and 10 are not admissable and are not to be given any weight 
are in error. The trial Court should be directed to admit them 
as it did originally and give them the weight which books of 
o laarniigriyrshould be given in a case which depends upon proof 
of a multitude of parts and various hours of labor. 
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POINT VII 
THE TRIAL COURT ERRED IN DISREGARDING THE 
PREVIOUS JOBS AND PRICING POLICIES ON JOBS 
ACTUALLY BILLED BY PLAINTIFF TO TEL-TECH 
AND PAID BY TEL-TECH. 
Defendant, Tel-Tech, acknowledged in the opening 
statement (P. 223, Lines 1-11), that they had a history of 
dealing with ACP and that where value had been given, Tel-Tech 
would pay for it even though it was an extra. Such a policy was 
acknowledged through Mr. Randy Telford, Tel-Tech's president. 
(P. 362-363). This course of dealing had existed between the 
parties since 1975. Personnel from Tel-Tech would explain to ACP 
the number of pumps and valves that they wanted opened and 
closed, and ACP would give a price. However, there was give and 
take in that relationship as to prices; if ACP went above their 
quoted price, Tel-Tech would go to the customer and discuss it 
with the customer, or if it was not a great increase, Tel-Tech 
would absorb it (P. 363, lines 7-13). 
Mr. Telford admitted that during the Cache Valley job, 
he had two telephone conversations with Mr. Florence in which 
they discussed the fact that there were obvious changes being 
requested in the panels and Mr. Florence told Mr. Telford that 
there were going to be price increases because of the changes. 
Further, there were other conversations with people such as Ron 
Anderson of Tel-Tech and Steve Larsen of Cache Valley Dairy about 
changes in the job (P. 385-386). Mr. Telford remembered two (2) 
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conversations with Mr. Florence in which obvious changes on the 
panels were discussed, and on any project of this size, Mr. 
Telford said, there would be changes and there was an need to 
stay in touch with each other and document the changes so that we 
(Tel-Tech) could "either negotiate them out with Cache Valley or 
determine what the problem is. We may elect not to want to do 
it," (P. 386, lines 18-25). Mr. Telford admitted that he would 
have expected price increases in accordance with whatever changes 
were made in the job subsequent to his first conversation. 
He admitted that in his first conversation, with Mr. 
Florence, he did not have an exact count of component parts 
in the panels, but would have only had an overall view of the 
process, and that if his overall view changed, that the prices 
would be adjusted. (P. 427-428). 
Further, Mr. Telford admitted that Tel-Tech had 
problems with Cache Valley Dairy in terms of communications (P. 
430, Lines 10-13). Mr. Telford's testimony was that he told 
Florence during June or July, 1981 (P. 365, Lines 12-13), that 
there would be one receiving panel, two double 0 panels, one 
process panel, one main panel (P. 16). He took the prices of the 
panels from his discussions with Mr. Florence, which he claimed 
totalled $25,600.00 and added another $6,700.00 (Exhibit 21-D) 
for the profit of Tel-Tech. Exhibit 21-D had the notation, "Note 
should include profit--keep in for extra" in Mr. Telford's 
64 
h a n d w r i t i n g . He t h e n used t h e t o t a l f i g u r e ?32,300.00 ( t h e t o t a l 
c o s t and p r o f i t ) , p l u s he s a i d t h a t he a d d e d a n o t h e r ? 5 , 0 0 0 t o 
$6,000 f o r a d u a l CIP u n i t , i n c l u d e d i n t h e f i g u r e s a t t h e b o t t o m 
of 21-D, fo r a t o t a l of $37,000 t o compute h i s c o n t r a c t t o Cache 
V a l l e y D a i r y a p p r o x i m a t e l y one y e a r a f t e r E x h i b i t 20-D was 
c r e a t e d i n t h e f i r s t c o n v e r s a t i o n . 
The changes which Te l -Tech t h e r e a f t e r r e q u e s t e d of ACP 
r e s u l t e d i n t h e t w o d o u b l e 0 p a n e l s b e i n g c o m b i n e d i n t o t h e 
p r o c e s s p a n e l , which saved t h e c o s t s of an e n c l o s u r e , ($600) b u t 
t h e components r ema ined t h e same. (R. 374-375) Te l -Tech added 
a n o t h e r Dua l E d u c t o r CIP p a n e l a t $ 5 , 0 0 0 t o $ 6 , 0 0 0 and T e l f o r d 
t e s t i f i e d t h e y used t h e P r o c e s s p a n e l c a t e g o r y fo r t h a t . (P. 375, 
l i n e s 12 -23) . However, t h e c o s t s of t h e P r o c e s s p a n e l on E x h i b i t 
21-D i s shown a t o n l y $4 ,600 , n o t enough t o cove r t h e c o s t of t h e 
CIP p a n e l , i f t h e c o s t w e n t t o $ 6 , 0 0 0 a s Mr. T e l f o r d t e s t i f i e d 
t h a t i t c o u l d . The m a i n p a n e l was b u i l t . (P . 3 / 6 , l i n e s 5 - 7 ) . 
Thus, u s i n g T e l f o r d ' s own f i g u r e s as t o what he a n t i c i p a t e d t h a t 
t h e p a n e l s would c o s t , he f u l l y e x p e c t e d t o pay $31,600.00 fo r a 
p a r t i c u l a r number of p a n e l s (P . 374 , L. 5 -10 ) and t h o u g h t h e was 
c h a r g i n g CVDA an a d d i t i o n a l $ 6 , 7 0 0 f o r t h e p r o f i t of T e l - T e c h , 
f o r a t o t a l f i g u r e of $ 3 8 , 3 0 0 ; h o w e v e r , f o r some u n e x p l a i n e d 
r e a s o n he u s e d t h e f i g u r e o f $ 3 7 , 0 0 0 . , t h u s r e d u c i n g T e l - T e c h ' s 
p r o f i t t o $5400.00. 
From J u n e , 1981 t o t h e s i g n i n g of t h e c o n t r a c t w i t h 
65 
CVDA, Mr. Telford turned over the technical aspects of the job to 
Ron Anderson (P. 402, lines 14-25). Exhibits 4 through 17 
comprise the invoices and the photographs of each panel in place 
as they were installed at CVDA, and undisputably show, that ACP 
engineered and built the panels which Telford anticipated would 
cost $31,600.00, and further, in addition, ACP built or provided 
the following valve boxes or enclosures having low and high 
values stated taken from Exhibit 38-D from the testimony of Raldo 
Lanni, which apparently, the trial Court accepted. 
Panels agreed to in Telford's estimate: $31,600.00 
Valve Box "A" $4,016.00 
Valve Box "B" 3,318.00 
Valve Box "C" 1,429.00 
Housing for Anderson 1,000.00 
recorders $9,753.00 $41,353.00 
In addition to the above extra panels, boxes and 
enclosures, Mr. Lanni estimated that the various changes which 
took place in the panels, at the request of Tel-Tech, shown by 
Exhibit 39-D as amounting to a net cost of $1,250.00 (P. 469-
470), plus additional changes of $1,000 to $1500 on Exhibit 42-
D, if those additional changes were made in the shop and not in 
the field. However, if the changes were made in the field, 
travel time and expenses would be added (P. 522-523 and 528). 
In this case, neither Mr. Lanni nor Mr. Telford were 
present on a day-to-day basis on the job, and neither of these 
witnesses personally knew what requests were made by Tel-Tech as 
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to specific changes in the panels and how long such changes took 
to accomplish (P. 406, line 7; P. 425-427). These arrangements 
were handled between Mr. Anderson, an employee of Tel-Tech, who 
never testified at the trial, and Mr. Florence, who did testify 
at the trial (P. 406 and 587). Mr. Florence testified that the 
changes shown by Exhibit 42-D requested in the panels in the 
field came after December 2, 1983, when all of the panels were 
installed at the Cache Valley job, and the summary sheet on 
Exhibit 42 shows the following dates, drawings showing requested 
changes were made: 
DATE DRAWING 
12-3-82 CV7-1 
12-9-82 1300-2 
1300-3 
1-4-83 1300-2 
1300-3 
1-25-83 1300-1 
1300-8 
1300-9 
3-2-83 1300-1 
1300-2 
1300-3 
Further, Mr. Lanni admitted that the graphics added to 
the main panel enclosure were worth ?2,000.00, (P. 493, lines 1-
15), plus another ?500.00 for a change in his estimate because 
the stainless steel which went into the panel was 12 gauge rather 
than 14 gauge, as he originally thought. (P. 666) 
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Exhibit 12-P shows the trips ACP made to Cache Valley 
on the following dates for the above changes: December 2, 10, 
15, 16, 18, 26, 28 of 1982, and January 7, 13, 17 of 1983, 
February 16 and 23, 1983, and March 8, 1983. There were no 
witnesses from Tel-Tech who had personal knowledge of the above 
changes or who testified that the changes were not requested or 
necessary. If Tel-Tech had seriously contested those issues, Mr. 
Anderson could easily have been called as a witness. The travel 
time above spent on these trips at an average of 60 mph would be 
2,340 miles divided by 60, equaling 39 hours at a labor charge as 
used by Mr. Lanni of $15.00 per hour, for a total of $585.00 for 
labor time consumed in travel. 
Thus, from Mr. Telford who testified as to the figure 
of $31,600 he expected to be charged for the job without changes, 
and who expected to be charged for changes as they occurred; and 
from Mr. Lanni, who was the defendant's only witness on value, 
the above figure of $41,353.00 is established plus the following 
increases: 
$41,353.00 
Graphics added to main panel: 2,000.00 
Increase in cost of metal in main panel: 500.00 
Changes in panels in Ex. 42-D: 1,500.00 
Changes in panels in Ex. 39-D: 1,250.00 
Travel time in making changes: 585.00 
Mileage for changes: 585.00 
TOTAL: $47,733.00 
The above figures represent the testimony taken from 
the defendant's own witnesses and the admissions which they made 
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on the stand. A case is only as strong as its weakest link. 
If a witness admits that a lower figure or a higher figure is 
correct/ the finder of fact must use such a figure if the finder 
believes that witness. Alverado v. Tucker, 2 U 2d 16, 268 P2d 
986 (1954); Putnam v^ Industrial Comm., 80 U 187, 14 P2d 973 
(1932). 
There was no contention at trial that ACP breached the 
contract; nor that any of the foregoing panels or extra items 
were not requested or did not work properly; thus plaintiff is 
entitled to recover an amount that would put it in as good a 
position as though there had been no breach. Keller v. Deseret 
Mortuary Co., 33 U 2d 455 P2d 19 7 (1969); Parrish v. Tahtaras, 7 
U 2d 87, 318 P2d 642 (1959). 
The trial Court, in making its findings, found that 
there was no firm bid by ACP, then proceeded to find the 
reasonable value of the panels in a lump sum, disregarding the 
fact that the prices of four (4) of the panels had been discussed 
between the parties, and that Tel-Tech, who was refusing to pay, 
admitted that it had agreed to pay the sum of $31,600.00 for 
those four (4) panels and had used said price, plus a 
substantial profit margin to furnish those panels to the owner, 
then admittedly requested that three (3) additional control boxes 
and an enclosure be constructed and that other work and changes 
to be made in certain panels at the job site, some 90 miles 
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distant from Salt Lake City. The admitted remedy according to 
Tel-Tech in such a case was to negotiate the matter with their 
customers, as had been done in the past or absorb the increase; 
however, there was no evidence that Tel-Tech attempted such 
negotiations in this case, in which case, they would absorb 
such an increase as they had done in the past. 
Thus, findings of fact should be made by the trial Court 
that Tel-Tech had agreed to pay the sum of $31,600.00 for a group 
of four (4) panels which were furnished and requested that three 
(3) valve control boxes and an enclosure having a reasonable 
value of ?9,753.00, plus further changes having a reasonable 
value of $6,420.00 for a total value of ?47,733.00, less the 
payments made of ?28,378.94 (Exhibit 19-P) for a balance of 
$19,355.06. 
POINT VIII 
THE TRIAL COURT ERRED IN FAILING TO 
MAKE FINDINGS OF FACT AS TO THE 
BALANCE DUE ON ACCOUNT AS TO THE 
DEFENDANT, TEL-TECH. 
T h e r e i s c l e a r , u n c o n t r o v e r t e d e v i d e n c e i n t h e r e c o r d 
w h i c h s h o w s t h e i n v o i c e s s e n t ( E x h i b i t s 4 - P , 5 - P , 6 - P , 7 - P , 8 - P , 
9 - P a n d 1 0 - P ) a n d t h e p a y m e n t s ( E x h i b i t 1 9 - P ) w h i c h t h e 
d e f e n d a n t , T e l - T e c h , m a d e u p o n t h e s e s p e c i f i c i n v o i c e s . As o f 
N o v e m b e r 2 4 , 1 9 8 2 , t h e a c c o u n t b a l a n c e w a s z e r o , i n v o i c e s 6 - P 
a n d 1 0 - P t o t a l l i n g $ 2 4 , 6 5 0 . 0 0 h a v i n g b e e n p a i d b y T e l - T e c h b y 
p a y m e n t s o f t h e same a m o u n t . 
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Several other small invoices were also paid by-
individual checks from Tel-Tech for the amount of each of said 
invoices on 2-23-83: 
DATE 
ORDERED 
12-27-82 
1-31-83 
1-31-83 
2-27-83 
EXHIBIT 
9-P 
10-P 
5-P 
4-P 
PANEL 
Enclosure 
for Anderson 
Recorder 
Addition to 
Process dual 
panel 
Relays 
Regulator 
Gauge 
AMOUNT 
?1, ,791 
663 
95 
103. 
.98 
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AMT. OF 
TEL-TECH 
PAYMENT DATE 
?1,791 2-23-83 
663 
95.98 
103.70 
The payments of the foregoing invoices by Tel-Tech left 
only the following invoices open upon the account of Tel-Tech. 
DATE EXHIBITS PANEL AMOUNT 
11-16-83 7-P Process Panel $10,400.00 
1-31-84 8-P Main Panel w/graphics 16,466.00 
TOTAL DUE ON ACCOUNT: ?26,866.00 
The testimony of Mr. Lanni of value as to these two 
remaining panels was as follows (P. 461-462, Exhibit 38): 
Process Panel: 
Main Panel: 
LOW 
$5,446. 
7,692. 
TOTAL: $13,138. 
HIGH 
$6,230. 
8,800. 
$15,030. 
The trial Court split the difference between the high 
and low figure, which should have resulted in a balance due on 
the account of $14,084 prior to considering changes requested by 
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Tel-Tech. Mr. Lanni added ?500 to his estimate on the main panel 
because of a mistake in the gauge of the metal. He also 
testified that changes in the panels would have cost ACP $1,250 
(Exhibit 39-D) and $1500 (Exhibit 42-D) without considering 
travel expenses and time. Thus, the balance upon the account 
would be as follows: 
Balance due for Main Panel and Process Panel: $14,084 
Increase in cost of metal, Main Panel: 500 
Changes (Ex. 42-D): 1,500 
Changes (Ex. 39-D): 1,250 
Travel time in making changes: 585 
Mileage for changes: 585 
BALANCE DUE ON ACCOUNT: $18,504 
Reference to the fact that the foregoing payments were 
made on the invoices was made both in plaintiff's memoranda of 
argument to the trial Court (App. 24, App. 68), and in the 
proposed findings of fact and conclusions of law . (App. 70-71). 
However, the trial Court refused to make any findings as to the 
application of the payments, nor the balance due upon the account 
of Tel-Tech. Failure by a trial Court to make findings on the 
issues raised in the pleadings is error. Rule 52(a), Anderson v. 
Utah Co. Bd. of Comm., Supra, and Rucker v. Dalton, Supra. 
The net effect of what the trial Court did was to 
return to Tel-Tech part of the voluntary payments it made upon 
the invoices rendered by the plaintiff. Such is seen by the 
following analysis of the panels which were invoiced to and paid 
by Tel-Tech and the comparison of the testimony of Mr. Lanni as 
72 
to those invoices: 
BILLED 38-D 
AND LANNI'S EST. 
ITEM PAID (MIDPOINT) DIFFERENCE 
Rec. Control Panel Ex.6P 4,900 2,985.00 -1,915.00 
Rec. Dual CIP 6,140 4,787.50 -1,352.50 
Valve Box A 3,800 3,981.50 + 181.50 
Valve Box B 3,020 3,293.00 + 223.00 
Valve Box C 1,220 1,418.50 + 198.50 
Process Dual CIP 5,570 4,787.00 - 782.50 
Recorder Panel 1,791 1,000.00 - 791.00 
Addition to Process 
Dual CIP 663 0.00 - 663.00 
Relays 95.58 0.00 - 95.58 
Regulator gauge 103.70 0.00 103.70 
TOTAL RETURN OF PAYMENT: ? 5,100.28 
There was an additional return of payment because the 
trial Court did not use the high value of the panels as testified 
by Mr. Lanni, but used a high value $1,000 lower, and further 
without any testimony to support the finding, arbitrarily and 
capriciously reduced the entire amount of the job by 10%. 
The general rule is that payments voluntarily made with 
full knowledge of the material facts cannot be recovered in the 
absence of fraud or duress or mistake of fact. Rabbit Ear Cattle 
Company v. Frieze, 80 N.M. 203, 453 P2d 373 (1969), L^ E^ Smith 
Construction Company v. Bearden Plumbing £ Heating Co., 37 2 P2d 
229 (OK 1962;, Adams v. Crater Well Drilling, Inc., 276 OR 789, 
556 P2d 679 (1976), 70 CJS 341 §132. 
The reason for such a rule is that if a party would 
resist an unjust demand, he must do so at the threshold, rather 
than wait to a later time and lull another person into a false 
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sense of security. 6 Am Jur 1035 §94. This reason is very 
appropriate to the instant case in that ACP, by the payments 
made, would obviously believe that there was no dispute as to the 
prices charged for the panels shown on 6-P and 10-P, and performed 
substantial work after the major payments were made and finished 
the job before any dispute as to prices became known. 
Thus, the trial Court should have made a finding that 
the defendant, Tel-Tech and its surety,were indebted for the 
balance of the account, $18,504.00 in accordance with the 
testimony of its own witness. 
POINT IX 
THE TRIAL COURT FAILED TO CONSIDER THE 
CONDUCT OF THE PARTIES. 
The conduct of the parties as to the payment of 
plaintiff's invoices, was one of harmony. The defendant paid the 
invoices without objection, except for the main panel and process 
panel. 
It is a basic rule of law and human nature that the 
parties to a vague contract know best what is meant; and further, 
whatever is done by the parties during the time of performance of 
the contract most accurately indicates the true intent of the 
parties when they are in harmony than when subsequent differences 
drives them to resort to law and one of them seeks a construction 
different than indicated by their conduct. Restatement of 
Contracts, 2nd §202(4) and Prager's Inc. v. Bullitt Co., 1 Wash 
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App., 463 P2d 217 (1969); Hamilton v. Wosepka, 261 Iowa 299, 154 
NW 2nd 164. This rule is entitled to great, if not controlling 
influence in ascertaining the parties understanding of the 
contract terms and language. 17 Am Jur 2d 684, §274. This 
conduct is of such controlling importance that in some cases it 
overrides the terms of a written contract even though such terms 
are not vague. Ibid, P. 686. 
In the instant case, the Court made no findings as to 
the conduct of Tel-Tech, which was to pay the invoices without 
objection, except for the invoices on the main and process 
panels. Such conduct very strongly indicates that Tel-Tech had 
no objection to the prices charged and felt that they were 
reasonable. The trial Court should be directed to make such a 
finding. 
POINT X 
THE TRIAL COURT ERRED AS A MATTER OF 
LAW IN ADOPTING THE TESTIMONY OF THE 
DEFENDANTS' EXPERT WITNESS. 
The trial Court, after the trial was over (App. 16) 
excluded the pricing sheets of the plaintiff Exhibits 4-P through 
10-P and 12-P which show the actual physical count of parts 
in the major panels and the accumulation of actual labor hours 
and engineering spent on each panel, apparently because invoices 
as to parts were not attached, but however, admitted (Exhibit 38-
D) over the objection by plaintiff's counsel that there was not 
sufficient foundation for such an exhibit. (P. 465, Lines 1-17). 
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Mr. Lanni, in preparing Exhibit 38-D admitted that the 
only manufacturer's catalog which he consulted was that of IDEC, 
and no other manufacturers (P. 449, lines 18-23), and that 
IDEC made up 95% of the parts (P. 449, L. 23-24). Mr. 
Florence, on rebuttal, prepared Exhibit 55 which, by actual 
inventory showed in green the IDEC parts used in each panel and 
the prices charged. Mr. Florence testified that out of a grand 
total of $17,940.00 in parts used in the panels, only 15% or 
$2,754.00 were IDEC parts. When cross examined on this exhibit 
and the price of IDEC parts, Mr. Lanni had no quarrel with the 
percentage of IDEC parts shown by Mr. Florence. When asked if he 
didn't feel that his testimony was misleading that 95% of the 
parts were IDEC, he said that "he only answered questions." (P. 
684) . 
Thus, it is seen that the entire foundation for Mr. 
Lanni's testimony as to parts in the panel would only effect the 
price of 15% of the total component parts costs in the job, to 
put it another way only 6% of the entire job were IDEC parts, or 
the cost of less than 10% of the total cost of the job as found 
by the trial court. 
In addition, when pressed on previous jobs ACP 
performed for Tel-Tech, Lanni admitted that whatever Florence 
told Lanni as to price of parts was generally used by ACP. Thus 
it was Florence not Lanni who determined the price of parts. Mr. 
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F l o r e n c e t e s t i f i e d t h a t t h e CVDA j o b was p r i c e d c o n s i s t e n t l y w i t h 
p r e v i o u s j o b s and j o b s a c t u a l l y c o m p e t i t i v e l y b i d t o o t h e r 
c u s t o m e r s i n t h e i n t e r m o u n t a i n a r e a . Mr. L a n n i ' s t e s t i m o n y l a c k s 
t h e p e r s o n a l k n o w l e d g e f o u n d a t i o n t h a t s h o u l d b e r e q u i r e d f o r 
t e s t i m o n y of t h e k i n d he g a v e , and i n t h i s c a s e , Mr. F l o r e n c e , 
t h e v e r y p e r s o n who w a s g i v i n g Mr. L a n n i t h e p r i c e s 
s u b s t a n t i a l l y c o n t r a d i c t s h i s t e s t i m o n y , t h u s i t s h o u l d be 
s t r i c k e n from t h e r e c o r d a s h a v i n g no f o u n d a t i o n . 
One o f t h e m o s t s a c r e d p r i n c i p l e s o f t h e l a w on 
e v i d e n c e i s t h a t k n o w l e d g e m u s t b e f o u n d e d u p o n p e r s o n a l 
o b s e r v a t i o n of t h e s e n s e s , n o t h e a r s a y . I I Wigmore on Ev idence , 
762 , § 6 5 7 . In t h i s c a s e , o b j e c t i o n was made t o E x h i b i t 38-D by 
p l a i n t i f f upon t h e b a s i s of f o u n d a t i o n . Upon c r o s s - e x a m i n a t i o n , 
Mr. Lanni a d m i t t e d t h a t h i s knowledge of t h e p r i c e s which ACP was 
c h a r g i n g T e l - T e c h w a s b a s e d u p o n w h a t h e w a s t o l d by Mr. 
F l o r e n c e , who, i n t h i s c a s e was t e s t i f y i n g a g a i n s t t h e p o s i t i o n 
o f Mr. L a n n i . 
The on ly o t h e r p a r t s c a t e g o r y Lanni t e s t i f i e d a b o u t was 
t h e p r i c e of e n c l o s u r e s , which was based upon a fo rmula which he 
u s e d i n h i s b u s i n e s s i n W i s c o n s i n (P . 4 9 1 , L i n e 8) w h e r e b y t h e 
g a u g e of t h e m e t a l i s e s t i m a t e d , t h e s q u a r e f e e t of t h e t o t a l 
e n c l o s u r e , t h e w e i g h t of t h e m e t a l and used a m u l t i p l i e r t o g i v e 
t h e p r i c e . (P. 4 8 9 , L i n e s 2 0 - 2 5 ) . No Utah s u p p l i e r s w e r e 
c o n s u l t e d by Mr. L a n n i (P . 4 9 0 , L i n e 1 6 ) , n o r w e r e any s p e c i a l 
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parts, or sub-panels considered. Lanni knewr that ACP had to rely 
upon local suppliers (P. 393, line 1). Lanni's estimated price 
of the enclosure for the main panel was ?2500.00 (P. 490, Line 
1 ) . 
The p l a i n t i f f p roduced C e c i l Ki rk Lauder of C o n t r o - F a b , 
t h e a c t u a l s u p p l i e r of t h e m a i n p a n e l e n c l o s u r e , (P. 542 , L i n e 
13) , who b r o u g h t w i t h him h i s b u s i n e s s r e c o r d s showing h i s a c t u a l 
e x p e n d i t u r e s of t i m e and m a t e r i a l i n t h e b u i l d i n g of t h i s p a n e l 
( E x h i b i t 44) . Mr. L a u d e r ' s a c t u a l c o s t of s t a i n l e s s s t e e l i n t h e 
p a n e l was $1511 .00 w i t h a 20% m a r k u p of ? 3 0 2 . 0 0 f o r s t a i n l e s s 
s t e e l of $ 1 8 1 3 . 0 0 , and a c t u a l l a b o r o f 138 h o u r s (P. 5 4 3 , L i n e 
2 2 ) . The p a n e l was 144" X 56" X 14" (P. 544 , L i n e s 4) w i t h a 
b r u s h e d s a t i n f i n i s h (P. 5 4 5 , L i n e s 2 3 - 2 5 , P. 546 , L i n e s 1 - 5 ) . 
Mr. L a u d e r ' s t o t a l b i l l i n g t o ACP f o r t h e e n c l o s u r e a l o n e was 
$5,343.00 n o t i n c l u d i n g t h e g r a p h i c s . 
Mr. L a u d e r , when a s k e d i f a p r i c e c o u l d be d e t e r m i n e d 
upon a p a n e l s o l e l y from t h e t y p e of m e t a l and t h e d i m e n s i o n s of 
t h e p a n e l s a i d t h a t s u c h a f o r m u l a c a n n o t be u s e d b e c a u s e t h e 
p r i c e d e p e n d s upon how e a s y t h e m e t a l i s t o w e l d , how many 
s p l i c e s i t h a s , how long i t t a k e s t o sand t h e seams and g i v e t h e 
p a n e l a s a t i n f i n i s h , a l s o how many h o l e s spaced , how many r a c k s 
i n s i d e , and was i s i t one c a b i n e t o r two c a b i n e t s i n one? 
Mr. Lauder had done work a t t h e r e q u e s t of Mr. Lanni a t 
t h e same t i m e a s t h e CVDA j o b , and u s e d t h e same m e t h o d a s on t h e 
CVDA j o b i n a r r i v i n g a t h i s p r i c e s ( P s . 5 5 2 - 5 5 4 ) ; a l s o Mr. 
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Lauder had done major jobs for both Mr. Florence and Mr. Lanni, 
while Mr. Lanni was at ACP using the same pricing method (P. 558, 
Lines 12-16). Mr. Lanni testified that he, while president of 
ACP purchased enclosures from Mr. Kirk Lauder or from the firm 
that Mr. Lauder was with until Mr. Lanni left ACP and Mr. Lanni 
admitted that he never objected to the prices Mr. Lauder or his 
company charged for enclosures while Lanni was president of ACP. 
(P. 690, Lines 20-25; P. 691, lines 1-5) 
The net effect of the finding made by the trial court 
was to ignore the proven fact by the plaintiff that ACP paid its 
supplier $5,343.00 for the main panel enclosure which was built 
under a pricing method used by the supplier for 20 years and 
between the supplier and defendants own expert witness since 
1975 without protest, and allow ACP only $2500.00 as a cost on 
the enclosure, leaving ACP in a loss position on that enclosure 
alone, of $2,843.00, but allowing Tel-Tech to receive the 
benefits of the engineering labor and parts including this 
cabinet from ACP and receive a profit from the panel portion of 
the CVDA job of about $4,750.00. (Tel-Tech used the figure of 
$37,000 in its bid with CVDA and findings of the trial Court only 
allowed ACP a value of $32,253.75). (P. 377). 
The same is true as to the stainless steel enclosure 
represented by Exhibit 9-P. The invoice of $1557.14 is attached 
to the invoice showing the actual cost of the enclosure which was 
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b u i l t by Mr. Lauder and t h e Cour t o n l y a l l o w e d $1,000.00 c o s t on 
t h a t e n c l o s u r e on E x h i b i t 8 3 - D , l e a v i n g ACP t o a b s o r b a ? 5 5 7 . 1 4 
a d d i t i o n a l c o s t and T e l - T e c h s t i l l t o t a k e t h e above p r o f i t from 
t h e j o b . 
The i n c o n s i s t e n c y of t h e t r i a l Cour t becomes even more 
e v i d e n t when i t s b a s i s fo r s t r i k i n g E x h i b i t s 4-P thro-ugh 10-P a r e 
v i e w e d , a s s u c h a c t i o n was t a k e n by t h e t r i a l C o u r t b e c a u s e ACP 
d i d n o t h a v e i n v o i c e s s h o w i n g t h e a c t u a l c o s t of p a r t s f rom i t s 
s u p p l i e r s a t t a c h e d (R. 759 , L. 5 - 8 ) . Howeve r , a s t o t h e two (2) 
p a n e l s i n w h i c h Mr. L a u d e r , t h e s u p p l i e r a c t u a l l y a p p e a r e d and 
t e s t i f i e d a s t o t h e c o s t by ACP o f t h e e n c l o s u r e of t h e m a i n 
p a n e l and t h e A n d e r s o n R e c o r d e r e n c l o s u r e , t h e t r i a l C o u r t 
d i s r e g a r d e d such t e s t i m o n y and made a r u l i n g which l e f t ACP i n a 
s u b s t a n t i a l l o s s p o s i t i o n on b o t h t h e ma p a n i l a n d t h e 
e n c l o s u r e , b u t on t h e o t h e r h a n d s t r u c k f rom t h e e v i d e n c e t h e 
e x h i b i t s showing t h e c o s t s of t h e s e e n c l o s u r e s t o ACP. 
A n o t h e r e x a m p l e of t h e way i n w h i c h L a n n i ' s o p i n i o n s 
d i d n o t e s t i m a t e a d e q u a t e c o m p e n s a t i o n i s seen i n t h e e n g i n e e r i n g 
a r e a . I t i s u n d i s p u t e d t h a t ACP d i d n o t h a v e p l a n s a n d 
s p e c i f i c a t i o n s fo r any of t h e p r o p o s e d p a n e l s . Ra the r , ACP had 
t o f i n d o u t what t h e c u s t o m e r wanted from T e l - T e c h and CVDA, t h e n 
e n g i n e e r and d e s i g n t h e a c t u a l p a n e l s . (P . 4 3 2 - 4 3 3 ) . F u r t h e r , 
Mr. T e l f o r d a d m i t t e d t h a t i t was d i f f i c u l t t o f i n d o u t and d e f i n e 
p r e c i s e l y w h a t t h e c u s t o m e r w a n t e d (P. 4 2 8 , l i n e s 2 4 - 2 5 ) . T h i s 
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n e c e s s i t a t e d numerous meetings between Mr. Florence, Ron Anderson 
of Tel-Tech and CVDA, then the formulat ion of drawings and p lans 
on t h e p a r t of ACP (P. 329-330) . In t h e p r i c i n g s h e e t s a t t a c h e d 
t o the invo ices , ACP made the fol lowing charges for engineer ing 
and drawings: 
6-P Receiving Panel : 
Drawing 2 @ 300 $600.00 
Engineering 600.00 
7-P Process Panel : 
Drawings 900.00 
Engineering 600.00 
8-P Main Panel : 
Drawings 200.00 
Engineering 200.00 
Total drawings and engineering: $3,100.00 
On the other hand, Mr. Lanni, in Exhibit 38-D does not 
allow any time or charges whatsoever for drawings and engineering 
and his labor costs estimates on the process panel and main 
panels were substantially less than the actual labor hours of 
ACP, nor did he consider any overtime in his labor figures, 
although it was necessary for Florence to work 14 hour days and 
on Sunday to complete the panels. Further, the pricing sheets 
attached to other jobs performed for Tel-Tech, (44 through 51) 
and other companies showed charges for drawings. 
It is undisputed that substantial time was necessarily 
spent by ACP upon engineering and drawing, thus it was manifest 
error by the trial Court to refuse to make a finding upon what 
the reasonable value was for engineering and drawings. 
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I t i s s u b m i t t e d t h a t such a r u l i n g i s d i r e c t l y o p p o s i t e 
t o t h e p r i c i n g a r r a n g e m e n t b e t w e e n t h e p a r t i e s t e s t i f i e d t o by 
Mr. Randy T e l f o r d , P r e s i d e n t o f T e l - T e c h , t h a t i f t h e r e w e r e 
p r i c e i n c r e a s e s , Te l -Tech would a b s o r b them i f t h e y were n o t t oo 
h i g h , o r n e g o t i a t e t hem w i t h t h e i r c u s t o m e r s , i f t h e y w e r e t o o 
h i g h f o r Te l -Tech t o a b s o r b . 
I t i s e l e m e n t a r y t h a t t h e r i g h t t o c o m p e n s a t i o n under a 
b u i l d i n g o r c o n s t r u c t i o n c o n t r a c t i s d e t e r m i n e d from t h e t e r m s of 
t h e c o n t r a c t , and when t h e a m o u n t of c o m p e n s a t i o n i s s p e c i f i e d 
t h e r e i n , i t i s c o n t r o l l i n g . 13 Am J u r , 2d 2 1 , B u i l d i n g 
C o n t r a c t s . A l s o s e e , B l a s s e n g a m e v . Boyd, 178 F 1 ( 1 9 3 5 ) , w h e r e 
a m a s t e r s d e c i s i o n based upon e s t i m a t e s was s e t a s i d e where t h e r e 
was a c t u a l e v i d e n c e by m e a s u r e m e n t o f t h e c o s t of t h e w o r k . See 
a l s o A l l r e d v . L i n n i n g e r , 398 P2d 967 , ( C o l o . 1 9 6 5 ) . 
N e v e r t h e l e s s , f rom t h e t e s t i m o n y a t t r i a l , t h e t r i a l 
C o u r t a d o p t e d Mr. L a n n i ' s t e s t i m o n y t o r e d u c e t h e p r i c e on t h e 
j o b f r o m o v e r $ 5 4 , 0 0 0 . 0 0 a s b i l l e d by ACP t o T e l - T e c h t o 
$ 3 2 , 2 5 3 . 7 5 , a r e d u c t i o n of 41% of t h e p r i c e w h i c h ACP b i l l e d i n 
a c c o r d a n c e w i t h i t s own books and r e c o r d s and p roduced a l l of t h e 
p r e v i o u s j o b s b i l l e d t o T e l - T e c h and p a i d by T e l - T e c h t o show 
t h a t t h e p r i c e s conformed t o p r e v i o u s p r i c i n g p r a c t i c e s be tween 
t h e p a r t i e s , and f u r t h e r , T e l - T e c h p a i d o v e r $ 2 8 , 0 0 0 . 0 0 upon 
i n v o i c e d p r i c e s w i t h o u t any p r o t e s t o r comment, u n t i l a f t e r t h e 
p l a i n t i f f had comple t ed t h e p a n e l s and t h e changes i n t h e p a n e l s . 
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The evidence of Mr. Lanni as to the previous parts and 
enclosures charged to Tel-Tech should be stricken from the record 
and the parts and enclosure prices charged by ACP as shown by its 
invoices 4-P through 10-P used in establishing the prices of 
parts and enclosures and the charges for engineering and drawings 
made by ACP should also be used in establishing the liability of 
Tel-Tech and Industrial Indemnity. 
CONCLUSION 
In conclusion, the opinion testimony of Raldo Lanni 
should be stricken as lacking sufficient foundation to testify in 
this matter and all findings based upon his values be stricken, 
and invoices and price sheets of plaintiff be admitted to show 
the balance due upon the account in accordance with the 
established course of dealing between the parties, or in the 
alternative, the plaintiff is entitled to a finding that the 
defendant, Tel-Tech, agreed to pay, or did in fact pay a specific 
price for a particular group of panels and the plaintiff in 
addition, furnished other control boxes and an enclosure and made 
changes in several panels requiring additional time, parts and 
travel expense which have reasonable value established by the 
evidence of Mr. Lanni. Findings 15, 16, 17, 20 and 21 should be 
stricken; Conclusion 3 and 4 must be stricken and this matter 
remanded to the trial Court to make findings in accordance with 
the evidence and to award judgment against Tel-Tech and 
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Industrial Indemnity for either the balance due on the account or 
the reasonable value of the additional work performed by ACP and 
to award attorneys fees to appellant for the trial below, for 
this appeal and such other further and proceedings as are 
necessary herein. 
Respectfully submitted this 30th day of July, 1985. 
JOHN L. McCOY, Attorney for 
Plaintiff-Appellant 
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